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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appeal is taken from denial of a preliminary injunction. 
28 U.S.C.A. 1292 (1). 


2 
STATEMENT OF CASE 


1. Relying upon a written sale agreement, involving a restaurant 
business and an interest in land consisting of a lease for a substantial 
term of years, appellant Purchaser instituted a verified complaint on 
November 10, 1960, against appellee Seller and her Agent, alleging 
Seller's repudiation of the sale agreement upon the erroneous ground 
that Seller lacked power allegedly absent the landlord's consent, to 
fulfill the lease assignment contingency. Purchaser requested declara- 
tory, injunctive and equitable relief or damages for breach of contract 
(JA 2-11). Essentially, Purchaser sought to enforce the sale agree- 
ment by a declaration that Seller's actions were wrongful, and to com- 
pel Seller to perform in good faith (JA 5). The complaint was coupled 
with motions for a temporary restraining order, preliminary injunction, 
appointment of a receiver, and to advance the action for trial (JA 12). 
Ex parte, the temporary restraining order issued reinstating the status 
quo which existed prior to Seller's repudiation: Purchaser was 
restored to joint control and possession, and Seller was restrained 
from attempting a sale to anyone else (JA 12-13). 


2. Seller filed a verified answer and counterclaim on November 
17, 1960 (JA 13-20). A hearing was held by the court upon the foregoing 
interlocutory motions on the 18th of November and, after the first wit- 
ness” testified but before appellant rested or had an opportunity to put 
on his case, the court summarily denied all relief (JA 38-45, 28, 29). 


3. From the verified pleadings and attachments, it is undisputed 
that by written agreement of September 15, 1960, appellee contracted 
to sell to appellant for a price of $55,000.00 Seller's restaurant business, 


: Agent A. R. Seelye was sued only as escrowee of the earnest money (JA 5, 
7). Though notice of the appellate proceedings is being furnished him (JA 46), 
he does not appear to be an actual party to the appeal. 


2 Who was the landlord. While called by the court, he had been subpoenaed 
by both parties (JA 29). 
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known as "Barney's," and her lease for a term of years, at premises 
621 Pennsylvania Avenue, Northwest, in the District of Columbia (JA 2, 
6-9, 13-14). Until settlement, the business was to be jointly operated, 
but for the exclusive benefit of Purchaser (JA 8). A specified trial 
period was satisfactorily completed about October 15th (JA 3, 9, 14). 
The sale was contingent upon Seller assigning her existing lease to 
Purchaser, with the landlord's consent, and the lease was to be "satis- 
factory to buyer" (JA 10, 7). 3 Settlement of the sale agreement was to 
be accomplished upon fulfillment of the lease contingency cs 10), and 
the transfer of business licenses (JA 9). 4 


4. Applicable portions of the lease and sale agreement were: 


"lessee shall have the privilege of assigning this lease, — 
but only by and with the written consent of the lessor, — 
which consent will not be unreasonably withheld by the » 
lessor." (JA 23) 


"this agreement is subject to the landlord's approval and 

acceptance of the purchaser as a tenant.” (JA 7) 
According to the complaint (JA 3), Purchaser obtained from the land- 
lord on October 28th a letter approving him as a tenant. It was intro- 
duced in evidence after the landlord testified he had found Purchaser 
financially qualified and had authorized the letter (JA 33, 37, 11). Pur- 
chaser further complained (JA 4), that when he sought to enforce his 
rights under the sale agreement, after obtaining this letter, Seller 
ordered him off the premises, accused him of lunacy, and threatened 
him with criminal prosecution. 


34 new lease for the same rental and term as the existing lease would also 
satisfy the contingency (JA 8-9). Appellee averred in her answer to the com- 
plaint "that her lease for said premises was for a term of approximately 5 
years, contained an option to renew same for an additional 5 years, and provided 
a rent for the entire term should be at the rate of $500 per month." (JA 14) 


* Despite what Seller says in her answer about the licenses conditions (JA 14), 
it is incontrovertible, according to the letter from Seller's attorney, that the 
lease assignment condition was to be fulfilled first (JA 10, 14). 
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5. In so doing, Seller ostensibly relied upon events of the pre- 
ceding two weeks. On or about October 15, Seller and her attorney 
allegedly were unsuccessful in obtaining lessor's consent to the lease 
assignment because, according to them, the landlord demanded more 
rent (JA 19). Without mentioning this alleged event, Seller authorized 
her attorney to write to the sale agent, Seelye, on October 17th, 
requesting him to obtain the landlord's consent by October 24th (JA 14, 
10). On October 25th, Seller withdrew from the sale, asserting as her 
sole reason the alleged non-consent of the landlord, and her husband 
demanded and obtained from Purchaser his key to the premises (JA 20). 
In his complaint, Purchaser asserted that, on this day, Seller had 
falsely represented to him that the landlord had rejected him as an 
acceptable tenant and had directed him not to return to the premises 
(JA 3). Purchaser offered to prove that Seller wrongfully had sought 
to prevent the landlord from consenting to an assignment because she 
wanted to back out of the deal anyway unless Purchaser would agree 
to new sale terms (JA 28, 29, 38-40). 


6. Landlord Samuel Schwartz was the sole witness at the hearing 
(JA 30). He testified that subject premises consisted of a store and 
upstairs residential quarters (JA 30), and that his sole objection to an 
assignment was his desire for a rent increase (JA 36). He recalled 
being notified by Seller "she is not sure that she is going through with 
the deal." (JA 37) The court sustained Seller's objection to the ques- 
tion, put to the landlord by Purchaser: 


“At any time did Mrs. Susser talk to you about an arrange- 
ment whereby she would keep the rents from the upstairs, 
whereas you would continue to get the rent for the down- 
stairs from the Purchaser?" (JA 35) 


7. No provision in the existing lease warranted a demand by the 
landlord for an increase in rent as a condition to his consent to an 
assignment (JA 20-24). Said lease had more than four years to run 
from the date of the sale agreement and contained a renewal option of 
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7 1/2 years, all at $500.00 monthly (JA 20-21). Purchaser offered to 
prove that its assignment was acceptable to him (JA 32, 34); that he is 
a restauranteur by trade, had been evicted from another restaurant by 
virtue of the Southwest redevelopment, had become identified in the 
trade as owner of subject restaurant, and that this particular restaurant 
is peculiarly valuable to him because of its comparable government 
clientele (JA 43-44). 


8. Below, Purchaser urged that Seller had power to ce the 
existing lease, either because, in legal contemplation, the landlord had 
actually consented or the requirement of his consent was waived, but 


that seller wrongfully refused to do so in an effort to thwart the sale.(JA 


39-41 1) 
. As to the findings of fact and conclusions of law, accompany- 


ing the order complained of, appellant disputes only the conclusions 
and those portions of the findings, Nos. 4 and 5, relating to the land- 
lord's alleged non-consent and the consequent non-assignment (JA 46). 


STATEMENT OF POINTS 


1. Asa matter of law, the sale contract condition involving 
lessor's consent to the lease assignment was fulfilled, thus rendering 
critical Findings of Fact Nos. 4 and 5 clearly erroneous. 


2. The action of the court in precipitately shutting off appellant's 
proofs and denying all interlocutory relief, before appellant rested and 
despite proffers of additional material evidence, deprived appellant of 
the full and fair hearing contemplated by the due process clause, Fifth 
Amendment, and Federal Rule of Civil Procedure 52 (a), and rendered 
Conclusion of Law No. 2 defective. 


3. Evidence tending to establish appellee's alleged bad faith, in 
an alleged effort to thwart lessor's consent to the lease assignment, ; 
was relevant to the interlocutory proceeding. Consequently, the court 
erred in sustaining appellee's objection to that portion of appellant's 
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examination of lessor, concerning an allegedly prejudicial discussion 
between lessor and appellee dealing with a wrongful division of the 
lease rents between them. 


4. Findings and Conclusions upon an interlocutory hearing, which 
purport to be dispositive of the merits, are improper. 


SUMMARY OF ARGUMENT 
I. 


Since the lease imposed a legal duty upon the landlord not un- 
reasonably to withhold his consent to an assignment thereof, his objec- 
tion to assignment pitched solely upon the untenable ground of an 
unwarranted demand for more rent waived the requirement of his con- 
sent. Moreover, the landlord's approval of Purchaser as a tenant, un- 
accompanied by any reasonable objection to assignment, constituted 
actual consent. In either event, Seller possesses power to assign the 
lease, thus rendering plainly wrong those portions of the findings and 


conclusions relating to non-consent and non-assignment. 


i. 


No insuperable obstacle to interlocutory relief developed at the 
stage when the court ended the proceeding and denied all relief. Since 
appellant had not yet rested, had further material proofs to offer, and 
the pleadings, exhibits, and affidavit and testimony at that point already 
showed a substantial basis for interlocutory relief, the action of the 
court arbitrarily deprived appellant of his Constitutional right to a full 
and fair hearing. 


mW. 


Evidence material to the issue of Seller's lack of good faith in 
seeking the landlord's consent to an assignment was improperly excluded. 
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Iv. 


Findings of fact and conclusions of law, made in connection with 
an interlocutory hearing, which are unduly and unnecessarily broad and 
unqualified and purport to be dispositive of the merits are improper. 


ARGUMENT 
I. 


CONSENT TO THE LEASE ASSIGNMENT WAS LEGALLY 
WAIVED OR GIVEN 
The findings of fact that the landlord has not given his consent to 

the lease assignment and that, consequently, the sale agreement con- 
tingency respecting lease assignment has not been fulfilled, are entirely 
wrong and ignore the real issue. Properly, the critical question is 
whether Seller does possess power to assign her lease yet wrongfully 
has repudiated the sale agreement because her contention of a lack of 


power is erroneous in view of the landlord's conduct and the lease 


consent provision. 


Imposed upon the landlord by the lease was a duty, amounting to 
a covenant,” not unreasonably to withhold his consent. If the landlord 
could, by an unjustifiable demand for rent increase, defeat any assign- 
ment at all, it would render this covenant meaningless. But this is 
contrary to law.® 


It is undeniable from the proofs and admissions that the landlord 
did approve Purchaser as an acceptable tenant on October 28th. When 


> 
Broad & Branford Place Corp. v. Hockenjos Co., 132 N.J.L. 229, 39 A.2d 80. 


6 Cf. United States v. Toulmin, 102 U.S. App. D.C. 325, 326, 253 F.2d 530, up- 
holding refusal of consent, under such covenant, because of "reasonable objec- 
tions relating to both the proposed sub-lessee-assignee and to the terms of the 
proposed sub-lease and assignment." Both the majority and minority opinions 
interpreted the covenant as not giving the landlord power to prevent assignment 
or subletting altogether by withholding consent upon unreasonable grounds. And, 
cf. Theunissen v. Huyler's Inc., 58 App. D.C. 106, 25 F.2d 530, ae an 
objective standard upon subletting. 
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Seller admittedly repudiated the sale agreement on October 25th, she 
relied exclusively upon alleged inability to effect assignment of the lease 
because the landlord refused consent without a rent increase. Such in- 
crease was unwarranted by the terms of the lease. Neither Seller nor 
the landlord ever asserted any other reason for non-consent. In such 
circumstances, the authorities are unanimous in teaching that the lessee 
is empowered to assign without regard to consent vel non. 
"Sf the consent of the lessor is, in case of such provisions 
* * * improperly withheld, the lessee may make the 
transfer without incurring any liability in damages or 


risk of forfeiture * * *." (1 Tiffany, Landlord and Tenant 
(1910 ed.) § 152 h, p. 934. TERS NSIT es ean a 


"Under a provision to such effect, the lessor may not un- 
reasonably refuse to consent to an assignment . - - or im- 
pose unreasonable conditions as the price of his consent; 
if he does, the lessee may assign . . - without consent . - av 
51C JS, Landlord and Tenant, §36c, p. 551. 


Accord, Edelman v. Woolworth Co., 252 Ill. App. 142; 32 Am Jur, Land- 
lord and Tenant, $343. Or the lessee can sue the landlord for a declara- 
tion of the right to consent, Butternick Pub. Co. v. Fulton & Elm Leasing 
Co., 132 Misc. 366, 229 N.Y.S. 86, and Mann v. Steinberg, 188 Misc. 652, 
64 N.Y.S. 2d 68, or even for damages. Singer Sew Machine Co. v. 
Stern, 5 Misc. 2d 509, 158 N.Y.S. 2d 647. 


There being no lease assignment yet, Purchaser lacks privity to 
enforce any rights against the landlord. But under established third- 
party practice, Seller is under no such disability. In view, however, of 
the landlord's letter and testimony, and applicable law, appellee clearly 
does have the power to assign the lease without making the landlord a 
party to these proceedings. 
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Q. 
APPELLANT WAS DEPRIVED OF A FULL AND FAIR HEARING | 


The precipitate action of the court, in summarily shutting off all 
further proofs (doubtlessly prompted by its erroneous belief that the 
landlord could arbitrarily frustrate the assignment), deprived appellant 
of the right to a full and fair hearing. It is a right guaranteed by the 
Fifth Amendment, Jacobsen v. Jacobsen, 75 U.S. App. D.C. 228, 126 F.2d 
13, securable in an interlocutory injunction proceeding. ‘Sims v. Greene, 
161 F.2d 87 (3d Cir.); City Line Center Inc. v. Loew's Inc., 178 F.2d 267 
(3d Cir.). What this Court said in French v. National Laundry Co., 31 
App. D.C. 105, though a jury case, has equal application here: 


"The chief question before us is whether or not the trial court 
erred in thus summarily disposing of the case. The rule to 
be applied to the action of the court in this case is absolute 
and will admit of no exception. The strict rule applied where 
the court preemptorily instructs a verdict, either when plain- 
tiff rests its case in chief, or when all the evidence both of 
plaintiff and defendant has been submitted, has no application 
here. Plaintiff had not rested her case * * *. The fact re- 
mains she had not rested, and, until she did, she had the 
manifest right to offer additional evidence in support of her 
declaration. The action of the court in instructing the jury 
to return a verdict for the defendant, under the circumstances 
here disclosed, would constitute error in any case. Plaintiff 
was not bound to establish her case by her own evidence, or 
by a particular number of witnesses. The record discloses 
that others were present when the accident occurred, and it 
is fair to presume that plaintiff had other witnesses to offer 
in support of her declaration. The testimony of the persons 
present, it is reasonable to assume, would have thrown much 
light upon the case. Every presumption must be resolved 
against the court when it assumes to deprive a litigant of the 
right to produce competent witnesses in support of a declar- 
ation which, if proved, would justify a recovery." P. 108. 


Even if it were to be assumed that the landlord had not, under the 
law, consented to the assignment, appellant was nevertheless entitled to 
a due process opportunity to prove that consent was being withheld 
because of Seller's bad faith interference. Once established, such fact 
could form the basis for requested injunctive relief. 
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Nor does the conclusion of law that appellant had not shown 
sufficient cause to warrant a preliminary injunction, appointment of a 
receiver, or to advance the cause for trial, change the prejudicial 
result. This conclusion is supported only by the disputed findings 
which are clearly erroneous. Actually, the record reflects appellant 
had already shown a right to interlocutory relief, and it is questionable 
whether appellee’s answer raises any substantial defense thereto. 
Reasons showing the peculiar desirability of subject restaurant to 
appellant were advanced. Besides, the leasehold, being an interest in 
land, Jacobsen v. Sweeney, 92 US. App. D.C. 93, 202 F.2d 461, and 
damages at law being an inadequate remedy, Restatement, Contracts 
(A. L. I) $360 a, the sale agreement is specifically enforceable. Seiler 
v. Geir, 191 Misc. 357, 77 N.Y.S. 2d 628; Brubaker v. D'Orazi, 120 
Mont. 22, 179 P.2d'538. Nor would the result necessarily be different 
if there were no realty involved. Southern Express Co. v. Western 
North Carolina R. Co., 99 U.S. 191, 200, 25 L.Ed. 319. Rule 57 of the 
Federal Rules expressly vests the court with power to order a speedy 
hearing or advance an action for declaratory judgment for trial. Every 
conceivable consideration in favor of advancement appertains. Here 
we have a Purchaser standing by unemployed, his substantial earnest 
money tied up in an impending sale he wants consummated, while the 
Seller operates his business unsupervised, with perhaps two or three 
years to elapse before trial, and if the Seiler meanwhile transfers the 
business and lease to an innocent purchaser the Purchaser's right to 
claim specific performance lost forever, to his irreparable injury. 


Consequently, no insuperable obstacle to interlocutory relief 
developed at the stage when the proceeding was abruptly terminated, 
and an equity court has undoubted authority to compel Seller to pro- 
ceed to settle in good faith a valid and subsisting agreement of sale, 
which Seller indisputably has the power to do yet has failed to do 
without any legal justification or excuse even shown in her answer. 
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Ii. 
MATERIAL EVIDENCE WAS ERRONEOUSLY EXCLUDED 


According to the record, the existing rent was $500.00 monthly 
for the balance of the initial 7 1/2 year term plus a 7 1/2 year renewal 
period. The premises consisted of two parts: a store, and an upstairs 
residential quarters. In the light of the proffers by appellant, the ex- 
cluded line of questioning was designed to elicit proof that Seller by 
grasping for the upstairs rent- -though under a duty to assign the entire 
lease--had actually made no bona fide attempt to get the landlord's 
consent to the assignment, but, on the contrary, had muddied the waters. 
Such evidence was material to the relevant issue whether, assuming the 
landlord's consent had not been waived or given already, Seller should 
be compelled to proceed in good faith to consummate the sale. 


IV. 


THE INTERLOCUTORY FINDINGS AND CONCLUSIONS WRONGLY 
PURPORT TO BE DISPOSITIVE OF THE MERITS 


The plain import of the findings of fact and conclusions of law is 
that, as of November 22, 1960, when the order denying relief was 
entered, there has been non-consent with consequent non-assignment 
and non-fulfillment of the lease assignment contingency. Their unduly 
broad and unqualified language tends to foreclose appellant upon the 


merits. 


It is submitted that no authority need be cited for the proposition 
that this is improper for there has, as yet, been no fair opportunity 
fully to develop the facts. It is true that at the hearing upon the merits 
the trier is not bound by them. Perry v. Perry, 88 U.S. App. D.C. 337, 
190 F.2d 601. But this does not overcome the practical prejudice they 
may unconsciously generate in the mind of the trier. | 
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CONCLUSION 


The broad power of this Court to make such disposition of an 
appeal as is just extends to ordering the court below, in a proper case, 
to issue a preliminary injunction though one was denied by the lower 
court. Perry, supra. 

If we take appellee at her word, as it appears in her own answer 
and the affidavit of her attorney attached thereto, she called off the 
sale on October 25, 1960, solely in her mistaken belief that the land- 
lord's unwarranted demand for more rent prevented her from assigning 
the lease. If the Court were to reverse and remand with instructions 
to grant injunctive relief reinstating the status quo ante, it is to be sup- 
posed that the parties would then promptly proceed to settlement thus 
rendering moot other aspects of the case. 


Respectfully submitted, 


LEONARD B. SUSSHOLZ 


507 Pennsylvania Building 
Washington 5, D.C. 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE TOREGAS 
6700 Lake Street 
Fairfax, Virginia, 
Plaintiff, 
Vv. 


1. HELEN L. SUSSER | 
trading as "Barney's" : — oan 
621 Pennsylvania Ave., N.W. . oe feon 
Washington, D. C. : 
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2. A. R. SEELYE 
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Washington, D. C., 
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CIVIL DOCKET 
[ Relevant Docket Entries] 


* * * 


Complaint . . . Exhibits A, B& C* * * Motion of pltf. 
for Temporary Restraining Order, Preliminary eriuacom 
Receiver Pendente Lite and to Advance cause for trial . 
Temporary restraining order * * * #1 ser. 11-10-60. 


Answer of deft. #1 to complaint & Counter-claim v. pltf. * * * 


Order dissolving temporary restraining order and denying 
plaintiff's motions for Preliminary Injunction, Receiver, 
pendente lite and to advance cause for trial * * 


Notice of appeal by pltf. (copies mailed to Bindeman and 
Burka and Leonard C. Collins) * * * 


Transcript of proceedings 11/18/60 * * * 


| Filed November 10, 1960] 


COMPLAINT FOR DECLARATORY JUDGMENT, EQUITABLE 
AND INJUNCTIVE RELIEF OR FOR DAMAGES 
FOR BREACH OF CONTRACT 


(Count One - For Declaratory Judgment) 

1. Plaintiff is'a resident of Virginia while defendants are residents 
of the District of Columbia or elsewhere other than the Commonwealth 
of Virginia. The amount, or value of the property involved, in contro- 
versy exceeds the sum of $10,000.00, exclusive of interest, attorney's 
fees and costs. Jurisdiction is further predicated upon the provisions 
of 28 United States Code 2201. 

2. On the 14th day of September 1960, plaintiff George Toregas 
and defendant Helen L. Susser executed and delivered an agreement, a 
copy whereof is hereunto annexed as plaintiff's Exhibit A. By virtue 
thereof, said defendant agreed to sell, transfer, and assign to plaintiff 
the restaurant known as "Barney's" plus equipment, furniture, chattels, 
supplies, and the rights and privileges of the seller, together with good- 
will, with respect to premises 621 Pennsylvania Avenue, Northwest, in 
the District of Columbia, for the sum of $55,000.00, plus the dollar value 
at cost of merchandise inventory and stock-in-trade. And the seller 
further agreed therein to transfer and assign to plaintiff her lease to 
said premises while plaintiff agreed to furnish references to enable the 
lessor to determine'the desirability of plaintiff as a tenant. Said lease 
contains a provision giving defendant Susser the enforceable right against 
the lessor to assign the same to a responsible or acceptable assignee. 
Defendant No. 2, A.L. Seelye is the escrowee of the earnest money, 
amounting to $2,000.00, posted by plaintiff; said defendant Seelye also 
was employed by defendant Susser as her agent to effect said sale and 
to receive a commission therefor from said defendant Susser. 

3. Pursuant to the express terms of said sale agreement, to-wit, 


paragraph 2 on the reverse side thereof, plaintiff became the owner of 
said business and leasehold, upon the execution and delivery thereof, 
subject only to the fulfillment of certain conditions subsequent. Said 


3 
conditions all have been fulfilled, or fulfillment thereof has been excused 
or temporarily thwarted solely by reason of the wilful and wrongful inter- 
ference or refusal of defendant Susser to perform her EET there- 
under. 

4, Although the trial period, specified in said agreement, was to 
commence on the 15th day of September 1960, the parties to said agree- 
ment mutually extended said commencement, at the sole request and 
insistence of defendant Susser, to the 3rd day of October and said trial 
period was satisfactorily completed on or about the 15th day of October, 
1960, as appears from the annexed Exhibit B of plaintiff, consisting of 
a copy of a letter from an attorney for defendant Susser to the aforesaid 
agent of said defendant. 

5. It further appears from the aforesaid exhibit that said defend- 
ant Susser requested the co-defendant, her agent, to inquire about the 
lessor's consent to the aforesaid lease assignment and to submit the 
results thereof by the 24th day of October, 1960. Onor about the 25th 
day of October, 1960, defendant Susser represented to plaintiff that the 
lessor had rejected plaintiff as an acceptable tenant and would not con- 
sent to the said lease assignment; and, further, said defendant Susser 
directed plaintiff not to return to the premises, because there was no 
deal in view of non-fulfillment of the lease assignment condition. In- 
duced by said representation, and in reliance thereon, plaintiff did not 
return to said premises, but, thereafter, plaintiff learned and accordingly 
avers that said representation was false and was made by defendant 
Susser with intent to deceive plaintiff. Subsequent thereto, plaintiff 
visited the aforesaid lessor and learned from said lessor that defendant 
Susser had notified said lessor that the sale agreement was off and that 
there was no longer any agreement in force by defendant Susser to sell 
to plaintiff. On the 28th day of October, 1960, after conferring with les- 
sor and his attorney over a period of several days, plaintiff obtained 
from said lessor a statement in writing, a copy of which is annexed 
hereto as plaintiff's Exhibit C, executed by lessor's attorney, reflecting 
that plaintiff was a suitable and acceptable tenant to lessor. 
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6. Thereupon, plaintiff returned to said business premises and 
reasserted his right thereto. Defendant Susser came upon said premises 
and ordered him out, accused him of lunacy, and threatened to have plain- 
tiff arrested and exposed to criminal proceedings. By reason thereof, 
and in fear of his good reputation and safety, plaintiff left said premises. 

7. Plaintiff is ready, willing,and able to consummate all terms 
and conditions imposed upon under said sale agreement and has tendered, 
does now tender, and will continue to tender, all moneys and things re- 
quired of him thereunder. 

8. Until plaintiff was wrongfully as aforesaid compelled to leave 
said premises he gave his time and efforts to the aforesaid business and 
provided personnel therefor and dealt with said business and was dealt 
with as the owner thereof. 

(Count Two - Equitable and Injunctive Relief) 

1. Plaintiff incorporates the averments of Count One above herein, 
and further relies, for jurisdiction, upon the equitable powers of the Court. 

2. Plaintiff lacks a plain, complete, and adequate remedy at law. 

3. Although the aforesaid business and leasehold are the property 
of plaintiff, defendant Susser continues to repudiate the ownership of 
plaintiff, and to conduct the same without supervision, accounting or 
control as to income, expenses, and indebtedness thereof and, unless 
enjoined from so doing, the said defendant Susser may attempt to con- 
vey the same to a purchaser without notice of plaintiff's prior rights 
thereto, all to plaintiff's irreparable harm and injury. 

4. Plaintiff, an experienced restauranteur, has and is losing the 
opportunity of gainful employment and activity, and the opportunity to 
promote the profits of said business, and has been obliged to employ 
and incur the expense of counsel to vindicate his rights, all by reason 
of defendant Susser's wilful and oppressive misconduct as aforesaid. 


(Count Three - Damages for Fraud and Deceit and Breach 
of Contract) 


1. The allegations of Counts One and Two are incorporated 
herein. 
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2. By reason of the foregoing, plaintiff has been damaged in the 
sum of $50,000.00. 

WHEREFORE, in the premises, plaintiff prays or demands the 
following relief: 

1. That the Court declare plaintiff to be the equitable owner of 
the aforegoing property; defendant Susser to be legally obligated to 
perform in good faith the terms and conditions of the aforesaid agree- 
ment; that said agreement is valid and subsisting; and that upon the 
performance of the conditions subsequent thereof, plaintiff is entitled 
to sole and exclusive possession of said property. 

2. That defendant Susser be enjoined from transfering said 
premises and business, pendente lite, and from preventing or inter- 
fering with plaintiff's joint control and possession of said premises, 
pending consummation of said agreement; ! 

3. That a receiver be appointed, pendente lite, to take eons 


of said premises, to collect the income thereof and to make = 


ments for the operation thereof. 

4. That defendant Susser be compelled to consummate in good 
faith said sale transaction, and that plaintiff be awarded damages in 
the sum of $15,000.00, against said defendant. 

5. That plaintiff be awarded compensatory damages in the sum 
of $50,000.00 and exemplary damages in the sum of $50,000, 00 against 
defendant Susser. 

6. That defendant Seeyle be required to account to plain with 
respect to the aforesaid earnest money. 

7. And for such additional or different relief to which plaintiff 
may be entitled. | 

* * * * * | 

Plaintiff demands trial by jury, except as to the claims for 

equitable relief. 


/s/ Leonard B. Sussholz' 
Atty for Plaintiff 
{ Jarat by George Toregas 
dated November 10, 1960] 
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SALES AND PURCHASE AGREEMENT 
A. R.SEELYE —_paintiff's Exhibit "A" 
1400 L Street, N. W. 
BUSINESS BROKER WASHINGTON, D. C. 


September 4, , 19 60 


RECEIVED FROM George Toregas a deposit of 
[Check] _ 


“2 


apps ent 0 of the pprchase of Restaurant T/A =e s business, 
PR us sibck' to $ co St price 
/equipment, furniture, chattels, supplies, and the rights and privileges now enjoyed 


by the present owner,) together with the good will of the business located at 
621 Penna. Ave., N.W. in the District of Columbia, upon the follow- 
ing terms and conditions: : 
Total selling price Fifty five Thousand and no/JQ0-.Dollars ($55,000.00 ) 


The purchaser agrees to pay Ten Thousand and no/100---Dollaz.s($10,000.00) 
cash on the day of conveyance, of which sum this deposit shall be a part. The pur- 
chaser is to * * * give, * * * a first chattel deed of trust, and assume the payment 


of the note or notes secured thereby in the sum of __ Forty five Thousand and 
no/ 100 Dollars ($45,000.00 ) payable in monthly installments of 


Five Hundred and no/100 Dollars ($ 500.00 ) 
[eee interest at the rate of _6 % per annum, payable to 


party secured at__any place designated 


* * * * ke * 
* x * * * 
* * * * * * 


Rents, water rent) gas, electricity, insurance, taxes, stock in trade, fuel and 
other operating charges are to be adjusted between the seller and the purchaser 
to __at time of settlement for period beginning oi the date of : 
acceptance hereof 1K 


e reverse side hereof 
Within days from the date of acceptance hereof by the owner, 


the seller and purchaser are required and agree to make full settlement in accord- 
ance with the terms hereof, at the offices of A. R. Seelye, Broker. If the purchaser 
shali fail to consummate the deal within the time specified, then the deposit may be 
forfeited at the option of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or without forfeiting the deposit, the seller may 
avail himself of any legal or equitable right which he may have under this contract. 
In the event of the forfeiture of the deposit, the seller shall allow the broker two- 
thirds thereof 2s compensation for his services, otherwise the broker's commission 
is to be 10% of the selling price. (Minimum commission $500.) 
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The entire deposit paid by the purchaser shall be held by A. R. Seelye, 
Broker, until settlement hereunder is made, and the said broker is hereby 
authorized, by the seller, to deduct the commission due him under this agree- 
ment, out of the said cash deposit, or down payment. 

The seller further agrees to transfer and assign unto the purchaser his 
lease and/or whatever other form or kind of landlord and tenant agreement he 
has as a tenant of the above said premises, and the purchaser agrees to furnish 
references to enable the landlord to determine desirability of said purchaser as 
a tenant, and it is hereby expressly agreed to by and between the parties that this 
agreement is subject to the landlord's approval and acceptance of the purchaser 
as a tenant. : 

This agreement is made in triplicate, and when ratified by the ere 
contains the final and entire agreement between the parties up to the date shown 
below unless changed by subsequent memorandum in writing signed by the parties 
hereto and they shall not be bound by any terms, conditions, statements or rep- 
resentations, oral or written, not herein contained, and it is further expressly 
understood and agreed that the Broker, A. R. Seelye, his agents or representatives, 
make no guarantee whatsoever as to the income, past, present, or future, of the 
business hereinbefore described. 

This agreement is subject to rental agreement or lease and inventory of 
building where business is conducted being satisfactory to buyer. 

A. R. Seelye makes no guarantee or representation as to the existence or 
obtainability of a license as required by the Government of the District of Col- 
umbia or any other license incidental to operation. 

We, the undersigned, hereby ratify, accept and agree to the above memo- 
randum of sale and acknowledge it to be our contract. 


Supplemental Memorandum on reverse side hereof and by specific 


reference made a part hereto. 
A. R.: SEELYE, Broker 


Sept. 15 , 1960 /s/ A. R. Seelye 
Agent | 


Sept. 15 , 196.0 /s/ Helen L. Susser 
Seller | 


Sept. 14 , 1960 /s/ George Toregas 
Purchaser 
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SUPPLEMENTAL MEMORANDUM 

1. This agreement is to include all assets, except inventory of 
food and beverage stock. Inventory of principal items and equipment 
included is to be attached hereto and made a part hereof. This agree- 
ment is to include the name "Barney's." The A. B. C. License to sell 
Beer, Class D, is to be transferred to the Purchaser and this agree- 
ment is further subject to the approval by the A. B. C. Board of the 
Purchaser. 

2. Upon the date of acceptance, hereof, by the Seller, the Seller 
and Purchaser to jointly operate the said business each day until settle- 
ment. Parties to initial for each other the daily income and disburse- 
ments accruing from the date of acceptance, hereof, to the date of settle- 


ment. The Seller, herein, warrants that = ee from the 
operation of the restaurant, six days, is $3,000. - This agreement is 
{ALS 
in its entirety to the Purchaser stantiating the e of 
ing the fe days) 


$6,000.00-for the first two week period, excluding Sundays. Seller to 


operate business in normal manner during said period, for the benefit 
of the Purchaser. Purchaser to receive at settlement excess income 
over expenses accruing during said period. All funds during said period 
to be handled by the Seller. Seller to receive no compensation during 
said period. It is further agreed that the Seller will familiarize the 
Purchaser with the conduct of the business during this period. In the 
event the Purchaser eS TH om this agreement, by virtue of the 
business not doing $6;000.00-for the two week period, the proceeds of 
the business revert to the Seller, the deposit returned to the Purchaser 
and the Purchaser to be relieved from further liability hereof. 

3. The Seller to transfer to the Purchaser the Restaurant License 
and any other License pertaining to the conduct of the business. This 
agreement is further subject to the Purchaser obtaining an occupancy 
permit. Any expense incurred in obtaining these licenses and occupancy 
permit other than the regular fees shall be borne by the Seller. 

4. This agreement is subject to the Purchaser obtaining an assign- 
ment of the present lease or a new lease, for a period of approximately 
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five years plus an option for an additional five years all at a monthly 


rental not to exceed $500.00 per month. 

5, The Seller agrees to execute an affidavit in compliance with the 
*4* Sales in Bulk Act in force in the District of Columbia. 

6. The Seller agrees not to re-engage in the same or similar 
business, in any manner, for a period of five years, within a radius of 
one half mile of the premises herein nor to employ or reemploy the 
present help for a period of five years. With certain exceptions - (Shapiro) [HLS] 

7. Settlement is to be made as soon as the following have been 
obtained by the Purchaser: 1 - the satisfactory trial period, as of para- 
graph #2 above, 2 - the restaurant license, 3 - the occupancy permit, 

4 - the lease assignment. Possession to be given to the Purchaser at 
the time of Settlement. 5 - the class D Beverage License transfer. 

8. The Seller agrees to remain liable for loss or damage caused 

by fire or other casualty until the executed instruments of Se 
are delivered to the Purchaser. | 

9. It is understood by and between the parties hereto that the 
representations made in arriving at this agreement are those of the 
seller herein and not those of the Broker, the Broker's Agents and/or 
representatives herein, nor are such representations as made within 
the actual knowledge of the Broker, his agents and/or representatives 
and the Broker is hereby relieved of any liability hereunder. 

10. This agreement is to be accepted or rejected within 24 hours 


from the time presented to the Seller. 


A.R.Seelye, Broker, agrees to take the Comm. $2500 cash out of Down Pay- 
ment and Bal. of $3000, note payable $1000 yr out of Monthly er incl. int. 6% 
Int. per annum. Subject to compliance of purchaser on note. 
[ARS] 


Sept. 15 1960 A. R. Seelye 


— Pr. __A-R. Seelye Cs (HILS} 


Broker | - 


Sept. 15, 1960 1960 Helen L. Susser 
Seller 


ES 


Purchaser: 
A. R. Seelye, Broner, Agrees to discount note for 1/3 off - at any time. 
The trial Period is satisfactory 10/15/60 [ARS] [HLS] 


Sept. 14 1960 George Toregas 
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HYMAN SHAPIRO 

Attorney at Law 
7942 Wisconsin Avenue 
Bethesda 14, Maryland 


Plaintiff's Exhibit ''B" 


OLiver 6-8662 


October 17, 1960 


A. R. Seelye 
1400 L Street, N.W. 
Washington, D. C. 


Dear Mr. Seelye: 

Apropos the contract for the sale of the business known as Barney's 
Restaurant, the trial period has now expired and I understand that the 
results are satisfactory to the purchaser, George Toregas. 

Since the transaction is contingent upon the consent of the landlord 
to the assignment of my client's present lease, I had anticipated that you 
would have contacted him by now. In the interest of conserving time to 
all concerned, and in order that the additional steps (which will be neces- 
sary to consumate the deal if the landlord consents to the assignment) be 
taken without undue delay, it is suggested that you confer with the landlord 
and advise me whether or not he will consent to the assignment of the 
present lease. 

I feel that you should be able to furnish this advice (preferably in 
writing) to me no later than Monday, October 24, 1960. 

Thank you for your cooperation. 

Very truly yours, 


/s/ Hyman Shapiro 


Copy: Mr. George Toregas 


Plaintiff's Exhibit "C" 
Pl. Ex. 2 evid. 
Law Offices 
SPIEGLER AND ALPHER 
Southern Building 


Washington 5, D. C. 
* * 


* * * * 


October 28, 1960 


Peter G. Chaconas, Esq. 
Wyatt Building 
Washington 5, D. C. 


Dear Mr. Chaconas: 

This office represents Samuel Schwartz, the owner of premises 
621 Pennsylvania Avenue, N. W., Washington, D.C. 

My client and I have been shown a contract for the purchase of 
the restaurant business conducted in said premises in which contract 
your client, Mr. George Toregas, is the purchaser. One of the provi- 
sions in said contract conditions the sale upon the ability of the pur- 
chaser to secure an assignment of the present lease or a new lease 
from Mr. Schwartz. 

Mr. Toregas is acceptable to my client as a tenant. This is to 
advise you that in the event the present lessees of the said premises 
surrender their lease, my client is willing to negotiate a new lease with 
Mr. Toregas. 


Very truly yours, 


/s/ Sol M. Alpher 
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{ Filed November 10, 1960] 


MOTION FOR TEMPORARY RESTRAINING ORDER, 
PRELIMINARY INJUNCTION, RECEIVER PENDENTE 
LITE AND TO ADVANCE CAUSE FOR TRIAL. 


Comes now the plaintiff, George Toregas, by his attorney, Leonard 
B. Sussholz, and respectfully moves the Court for a temporary restrain- 
ing order, preliminary injunction, receiver pendente lite, and to advance 
subject cause for trial, and as grounds and reasons therefor plaintiff 
respectfully refers to the verified complaint filed herein, which is prayed 
to be read as a part hereof, and for such other and further reasons which 
may be advanced at the hearing hereof. 


{ Filed November 10, 1960] 
TEMPORARY RESTRAINING ORDER 

Upon consideration of the motion of plaintiff George Toregas for 
temporary restraining order, and it appearing to the Court that a veri- 
fied complaint for injunctive relief has been filed herein, from which it 
appears that danger exists of immediate and irreparable injury to plain- 
tiff before notice can be served upon defendant Helen L. Susser and a 
hearing held thereon, unless said defendant is restrained as herein set 
forth, for the reason that defendant Helen L. Susser is converting to 
her own use property claimed by plaintiff, is collecting income there- 
from without accounting to plaintiff, is incurring indebtedness with respect 
thereto which may bind plaintiff, and is or may be able to transfer the 
game to an innocent purchaser, all according to and for the further 
reasons set forth in the aforesaid complaint, and there is insufficient 
time to serve defendant Susser with notice of this motion by virtue of 
the continuity of the aforesaid course of conduct, it is by the Court this 
10th day of November, 1960, 

ORDERED, That defendant Helen L. Susser is hereby temporarily 
restrained and enjoined from transferring or assigning, or contracting 
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to transfer or assign, the restaurant business known as "Barney's" and 
leasehold at and involving premises 621 Pennsylvania Avenue, N.W., in 
the District of Columbia; and the said defendant Helen L. Susser is further 
hereby temporarily restrained and enjoined from preventing or interfer- 


ing with the joint control, supervision and possession of plaintiff George 


Toregas with respect to said business and premises; provided plaintiff 
George Toregas files a bond, with approved surety, in the sum of $100.00, 
or posts the sum of $100.00 in cash, with the clerk of this Court, condi- 
tioned upon that defendant Helen L. Susser be saved harmless from any 
damages caused by issuance of this order. 

FURTHER ORDERED, That this action be set down for hearing upon 
plaintiff's application for a preliminary injunction, for receiver, pendente 
lite, and to advance cause for trial on the 18th day of November, 1960, at 
10:00 o'clock, a.m. This order to expire within ten days. 

Dated, November 10th, 1960 
Time: 2:38 p.m. 


/s/ Charles F. McLaughlin, 
Judge 


[ Filed November 17, 1960] 


ANSWER OF DEFENDANT HELEN L. SUSSER 
TO COMPLAINT FOR DECLARATORY JUDGMENT, ETC. 
AND COUNTERCLAIM 


(Count One) 

1. Defendant admits the jurisdiction of this Court and that she is 
a resident of the District of Columbia. 

2. Defendant admits that on September 14, 1960, the parties hereto 
executed certain agreement whereby the plaintiff agreed to buy and the 
defendant agreed to sell a certain restaurant business known as "Barney's," 
located at 621 Pennsylvania Avenue, Northwest. Defendant admits that 
plaintiff" s'Exhibit A" is a true copy of said contract. Defendant admits 
that as part of said contract, she agreed to transfer and assign her exist- 
ing lease for said premises to the plaintiff, and that said agreement was 
subject to same. 
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Defendant states that her lease for said premises was for a term 
of approximately 5 years, contained an option to renew same for an 
additional 5 years, and provided that rent for the entire term should 
be at the rate of $500 per month. Said lease further provided that the 
lessee (defendant) has the privilege of assigning the lease, "but only by 
and with the written consent of the lessor, which consent will not be un- 
reasonably withheld by the lessor." Defendant further states that the 
said agreement of September 14, 1960 was subject to said plaintiff ob- 
taining an assignment of defendant's lease, or a new lease for the same 
term “all at a monthly rental not to exceed $500.00 per month." (Supp. 
Contract par. 4) 

3. Defendant denies all the allegations contained in paragraph 3. 
Defendant specifically denies that pursuant to said agreement, plaintiff 
became the owner of said business and restaurant upon the execution and 
delivery of said agreement. Defendant states that under said contract, 
and as evidenced therein, defendant retained title to said business until 
settlement. Defendant further denies that the conditions provided in said 
contract have been fulfilled. Defendant states that the conditions contained 
in said contract required purchaser-plaintiff to obtain an assignment of the 
defendant's lease, to obtain a restaurant license, to obtain an occupancy 
permit, and to obtain transfer of the Class "D" Beverage License. (Supp. 
Contracts pars. 3, 4, 7). Defendant states that plaintiff has not met any of 
such conditions and that said plaintiff has in fact failed and refused even to 
apply for said restaurant license, said occupancy permit or said transfer 
of the Class "D" Beverage License. 

4. Defendant admits the allegations contained in paragraph 4. 

5. Defendant admits that by letter dated October 17, 1960, she 
requested defendant Seelye to confer with the lessor and advise her 
whether or not said lessor would consent to defendant's assignment of 
her existing lease to plaintiff. Defendant further admits that she requested 
that she be furnished such advice (preferably in writing) no later than 
October 24, 1960. 


15 

Defendant denies the remaining allegations contained in paragraph 
5. Defendant specifically denies that on or about October 25, 1960, or 
on any other occasion, she represented to plaintiff that the lessor had 
rejected plaintiff as an acceptable tenant. Defendant states that she 
had always been ready to assign her lease to plaintiff, but that she had 
been advised by lessor that he would not consent to an assignment of the 
existing lease at the existing rental of $500, and demanded as a condi- 
tion to consenting to said assignment that the rent be increased by $150 
per month, to $650 per month. Defendant informed plaintiff of lessor's 
demands. Defendant states that she was advised by plaintiff that he 
would not agree to pay any additional increase of rent, and said that he 
would only pay rent of $500 per month. : 

Defendant states that on or about said October 25, 1960, she met 
with plaintiff and again advised him that lessor still refused to consent 
to an assignment of the present lease at $500 per month, since he wanted 
the increase of rent. Plaintiff replied that he did not intend to pay the 
rent demanded by lessor. Defendant thereupon said that the deal was 
“off", Plaintiff acquiesced therein, surrendered a key to the premises 
which he had been given by defendant, and voluntarily left the premises. 
Defendant denies that she made any false representations to plaintiff. 
Defendant admits that she advised said lessor of this conversation. 

Defendant calls attention to letter from lessor's attorney (attached 
to Complaint as "Exhibit C"), which does not state that lessor agreed 
to an assignment of the defendant's existing lease to the plaintiff, but 
merely states that said lessor would be willing "to negotiate a new lease" 
with said plaintiff. Defendant states that such letter is consistent with 
lessor's previous statements that he would not agree to an assignment 
of the existing lease, but demanded additional rent as a ce of 
agreeing to any assignment. 

6. Defendant denies that any time after, on, or about October 25, 
1960, and specifically after October 28, 1960, plaintiff returned to said 
business and asserted any "right" thereto. Defendant denies all the 
remaining allegations contained in paragraph 6. : 
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7. Defendant denies that plaintiff was ever ready, willing and able 
to consummate all terms and conditions imposed upon him under said 
sales agreement; denies that he has tendered all monies and things re- 
quired of him thereunder, and states specifically that plaintiff was in 
default under said contract. Defendant further states that plaintiff him- 
self acquiesed in terminating same. 

8. Defendant denies the allegations contained in paragraph 8. 
Defendant specifically denies that plaintiff was dealt with as the owner 
of said business. Defendant states that she always remained the owner 
of said business and demonstrated the indicia thereof, including the 
following: She opened and closed the store; she handled all monies; 
she exercised all necessary judgments; she made purchases; and she 
hired and fired employees. Defendant exercised all prerogatives of 
ownership, including the obligation imposed by said contract of operating 
same in “normal manner." Said contract further provided that the risk 
of loss prior to settlement of said contract remained with said defendant. 

(Count Two) 
- 1. Defendant incorporates her answers to the averments of Count 
One. 

2. Defendant denies that plaintiff lacks a plain, complete, and 
adequate remedy at law and states affirmatively that plaintiff has not 
shown any basis for equitable relief, but has a remedy at law for money 
damages. 

3. Defendant denies that the aforesaid business and leasehold are 
the property of plaintiff and admits that she is operating same as her 
own business in accordance with law and as is her right. 

4. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the averments contained in paragraph 4. 

(Count Three) 

1. Defendant incorporates her answers to the averments of 
Counts One and Two. 

2. Defendant denies the allegations contained in paragraph 2. 
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AFFIRMATIVE DEFENSE AND COUNTERCLAIM | 

For further Answer to Complaint and as Counterclaim, defendant, 
Helen L. Susser states as follows: 

1. That by said contract dated September 14, 1960, defendant 
agreed to sell said restaurant business known as "Barney's" and 
located at 621 Pennsylvania Avenue, Northwest, to the pees upon 
certain terms and conditions. 

2. That said defendant was lessee of said premises under a lease 
for a period of approximately 5 years, with option to renew, all at a 
monthly rental of $500 per month. Defendant, by said agreement, had 
agreed to assign her said lease to the plaintiff, and said agreement was 
subject to purchaser obtaining said assignment or a new lease, for the 
same period, at the same rent of $500 per month. (Supp. Contract, par. 4) 

3. That the parties further agreed that the net income earned by 
the business between the date of contract and the date of settlement should 
be paid over to the purchaser at said date of settlement. In the event the 
purchaser withdrew from the agreement, then said net proceeds should 
revert to the seller. During the period between date of contract and 
date of settlement the business was to be operated in normal manner by 
the seller, with seller handling all funds and with the risk of loss or 
damage caused by casualty remaining the seller's responsibility. (Supp. 
Contract, pars. 2, 8.) On the date of settlement, the parties were re- 
quired to make full settlement in accordance with the terms of the 
agreement. 

4. That defendant at all times, until October 25, 1960, remained 
ready, willing and able to execute assignment of lease to said plaintiff, 
and to do whatever plaintiff might reasonably require to fulfill said 
contract. 

5. That on or about October 15, 1960, defendant was advised that 
the landlord would not agree to defendant's lease being assigned to plain- 
tiff, but demanded an increase in rent of $150 a month, namely, from $500 
to $650 per month. Defendant was later advised by plaintiff that he would 
not pay any more rent than $500 per month. Plaintiff advised defendant 
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that he felt he was overpaying for the restaurant, and that since the land- 
lord refused to consent to an assignment of the present lease providing 
for a rental of $500 per month, plaintiff would consider the deal "off." 

6. That thereafter, on or about October 25, 1960, plaintiff visited 
defendant at said premises and again informed her that he would not pay 
more than the $500 rent called for in the contract, whereupon defendant 
said that the deal was “off."" Plaintiff acquiesced therein, surrendered a 
key for the premises which he had been given, and voluntarily left the 
premises. Defendant understood that both parties had terminated the 
contract. 

7. That defendant states that although paragraphs 3, 4, and 7 of 
the supplemental contract of sale requires purchaser to obtain an assign- 
ment of the present lease, occupancy permit, restaurant license, and 
transfer of the Class "D" Beverage License, she is informed and be- 
lieves that said purchaser has not obtained said assignment of lease, 
said occupancy permit, and said restaurant license or transfer of Class 
"D" Beverage License. 

Defendant further states upon information and belief that as of 
November 17, 1960 (more than two months after the date of the contract), 
purchaser had not even applied for said occupancy permit, restaurant 
license, or transfer of the Class "D" Beverage License. 

8. That time was of the essence of said contract; that on October 
25, 1960, plaintiff's refusal to apply for the licenses had already been 
an unreasonable delay and in prejudice to defendant's rights. Defendant 
represents to this Court that the obtaining of a transfer of the beverage 
license ordinarily consumes between 4 to 6 weeks from date of applica- 
tion; and that plaintiff never applied for said transfer although over 2 
months has, as of this date, already elapsed since the date of the agree- 
ment, so that an undue and unreasonable time had elapsed without action 
by the plaintiff. Defendant states that plaintiff has therefore breached 
said contract. Defendant further states that in any event, and as appears 
above, plaintiff voluntarily withdrew from said contract on October 25, 
1960. 
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WHEREFORE, defendant Helen L. Susser prays: 

(1) That the Complaint herein be dismissed. 

(2) That the Court declare the contract of September 14, 1960 to 
be of no force and effect, either by virtue of the breach thereof by the 
plaintiff, or in the alternative, by the abandonment thereof by the plaintiff. 

(3) And for such other relief as may be just. ; 


/s/ Helen L. Susser 
[ Jurat dated November 17, 1960] 


[ Filed November 17, 1960] 
AFFIDAVIT 


HYMAN SHAPIRO, being first duly sworn according to law on oath, 


states as follows: 
1. Iam an attorney at law and the son-in-law of the defendant, 


Helen L. Susser. I acted as attorney for defendant Susser during the 
negotiations pursuant to the contract dated September 14, 1960, for the 
sale and purchase of the said business known as "Barney's Restaurant." 

2. On or about October 15, I accompanied defendant Susser when 
she visited Mr. Samuel Schwartz, lessor of premises 621 Pennsylvania 
Avenue, Northwest. At such time Mr. Schwartz stated that under no 
circumstances would he consent to the assignment of defendant's exist- 
ing lease for premises 621 Pennsylvania Avenue, Northwest to plaintiff, 
George Toregas. Lessor stated that Mrs. Susser's lease called for 
payment of $500 per month and that he wanted $150 more per month 
from the new owner, or a total of $650 per month. 

8. On or about October 19, 1960, plaintiff Toregas telephoned 
me and asked me what was going on with respect to the lessor. I told 
him that the lessor had vefused to consent to the assignment of the lease 
and suggested that he get in touch with Mr. Schwartz. I eee plaintiff 
the name and address of lessor Schwartz. 
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4. On October 25, 1960, I was present at a conference at the 
store premises between plaintiff Toregas, defendant Susser and her 
husband, Barney Susser. At such conference Mrs. Susser told Mr. 
Toregas that the lessor still would not agree to an assignment of her 
lease and that Toregas had failed to obtain such assignment. Mr. Toregas 
replied that under no circumstances did he intend to pay more than $500 
rent per month. Defendant thereupon said that the deal was “off.” 

At such time, Mr. Barney Susser asked Mr. Toregas for the key 
to the premises, and Mr. Toregas returned such key to Mr. Susser. 
Mrs. Susser asked'Mr. Toregas for certain monies which Mr. Toregas 
owed the business and he took money out of his pocket and gave the ap- 
propriate sum to defendant. Mr. Toregas then voluntarily left the 
premises. Since such time I have not seen Mr. Toregas at the premises. 


/s/ Hyman Shapiro 
{Surat dated November 17, 1960] 


[ Filed November 17, 1960] 
AFFIDAVIT OF LEONARD W. BURKA 
DISTRICT OF COLUMBIA ) ss 
) 

LEONARD W. BURKA, being first duly sworn according to law on 
oath deposes and states as follows: 

1. Yam an Attorney-at-Law engaged in the sraetice of law with 
J. E. Bindeman at 436 Wyatt Building, Washington, D. C. In associa- 
tion with him I have joined in the representation of Mrs. Helen L. 
Susser. 

2. At Mr. Bindeman's request, I personally undertook to 
determine whether or not George Toregas had applied for an occupancy 
permit, restaurant license and alcoholic beverage license, or the 
transfer of same, for the premises known as 621 Pennsylvania Avenue, 
N.W., Washington, D. C. My investigation disclosed the following: 
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A. On November 13, 1960 I personally visited the : 
Department of Licenses and Inspections, License and | 
Permit Division, Permit Branch at the District Building, 
Washington, D. C., and spoke with Mr. L. P. Green, Chief 
of such Branch. At my request and in my presence he examined 
the records of the Branch and informed me that such records 
indicated that an occupancy permit for the premises 621 Penn- 
sylvania Avenue, N.W., Washington, D.C. had been issued to 
Helen L. Susser on June 6, 1957. He informed me further that 
no occupancy permit subsequent to June 6, 1957 had been issued 
for such premises, and that there was not any application for an 
occupancy permit for George Toregas for such premises pending 
at this date; | 

B. On November 15, 1960 I personally visited the Depart- 
ment of Licenses and Inspections, License and Permit Division, 
License Branch at the District Building, Washington, DC., and 
spoke with Mrs. A. McKee, Chief of the License Branch and 
with Miss Doris Baker, a clerk in the License Branch. At my 
request and in my presence they examined the records of the 
Branch and informed me that such records indicated that a 
restaurant license for the premises 621 Pennsylvania Avenue, 
N.W., Washington, D.C. had been issued to Helen L. Susser. 
They informed me further that no restaurant license subsequent 
to the Susser license had been issued for such premises and that 
there was not any application by George Toregas for a restaurant 
license for such premises pending at this date; : 

C. On November 13, 1960 I personally visited the Alcoholic 
Beverage Control Board for the District of Columbia at 1145 19th 
Street, N.W., Washington, D.C., and spoke with Mrs. Dorothy 
Albert, Executive Secretary to the Board. At my request and in 
my presence she examined the records of the Alcoholic Beverage 
Control Board and informed me that such records indicated that 


a Class "D" alcoholic beverage license for the premises 621 
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Pennsylvania Avenue, N.W., Washington, D.C. had been issued 
to Helen L. Susser, and renewed last on February 1,1960. She 
informed me further that no alcoholic beverage license subsequent 
to the Susser license had been issued for such premises and that 
there was not any application by George Toregas for an alcoholic 
beverage license for such premises pending at this date. 


/s/ 
Leonard W. Burka—~™~S 


[Jurat dated November 17, 1960] 
(Certificate of Service) 


Pl. Ex. 1 Evid. 
LEASE 


THIS LEASE, made this 1st day of May 1957, by and between 
SAMUEL SCHWARTZ, hereinafter referred to as the "lessor", and 
HELEN LUCY SUSSER, hereinafter referred to as the "lessee". 

WITNESSETH: 

That for and in consideration of the covenants, conditions and 
agreements herein contained by the lessee to be performed and kept, 
and in consideration of the rent hereinafter specifically reserved and 
agreed to be paid, the lessor has leased, and by these presents does 
lease , unto the lessee, the premises known as 621 Pennsylvania Avenue, 


Northwest, Washington, D.C., for the term of seven and one-half (7 1/2) 


years as follows: 

(a) For the term of two and one-half (2 1/2) years, commencing 
on the 1st day of May 1957 and ending on the last day of November 1959, 
for the full sum of Twelve Thousand Seven Hundred and Fifty Dollars 
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($12,750.00) payable in monthly installments of Four Hundred and 
Twenty-Five Dollars ($425.00) in advance, the first payment to be 
made on the 1st day of May 1957, and a like sum on the Ist day of 
each and every month thereafter; and 

(b) For the term of five (5) years, commencing on the [ blank] 
day of November 1959, for the full sum of Thirty Thousand Dollars 
($30,000.00) payable in monthly installments of Five Hundred Dollars : 
($500.00) in advance, the first payment to be made on the [ blank] 
day of November 1959, and a like sum on the ist day of each and every 
month thereafter. 

Lessee shall have the option of renewing said lease at the end of 
the aforementioned seven and one-half (7 1/2) year period, at a rental 
of Five Hundred Dollars ($500.00) per month, subject to the same 
covenants, conditions and agreements set forth herein. 

Rent, and each installment thereof, shall be paid at such place 
as the lessor or his assigns shall designate; the lessee agrees that 


the rent herein provided and reserved shall be paid promptly and in 


accordance herewith. 

The said lessee covenants that she will not carry on any business 
therein except a general restaurant and class "C" beverage business; 
that she will not use said premises for disorderly or unlawful purposes; 
that she will pay the rent as above stated and all bills for gas, electricity, 
and water used on the premises, and make the necessary deposits at the 
respective offices to secure payment, if such deposits are required; that 
she will furnish heat for the premises herein demised; and that she will 
surrender the same at the expiration of her tenancy in good order, 
ordinary wear and tear and damage by the act of God or public enemy 
excepted. 

PROVIDED, That if the lessee shall fail to pay the said rent in 
advance as aforesaid, although there shall have been no legal or formal 
demand for the same, or shall neglect to pay the electricity, water rent 
or gas bills at the time and on the day when the same shall fall due and 
be payable as hereinbefore mentioned, or carry on any business herein 


22 
except that of a general restaurant business, as aforesaid, without the 
written consent of the lessor; or shall use the same for any disorderly 
or unlawful purpose, then, in any of such events, this lease, and all 
things herein contained, shall cease and determine, and shall operate 
as 2 notice to quit, the thirty days’ notice to quit being hereby expressly 
waived, and the said lessor, his heirs and assigns, shall and may pro- 
ceed to recover possession of said premises under and by virtue of the 
provisions of the Code of Law for the District of Columbia, to regulate 
proceedings in cases between Landlord and tenant. 

PROVIDED, That if, under the provisions of this lease, a seven 
days' summons shall be served, and a compromise or settlement shall 
be made whereupon it shall not constitute a waiver of any covenant 
herein contained, and it is also hereby agreed that no waiver of any 
breach of any covenant herein contained shall be construed to waive 
or in any manner effect the covenants of this lease. 

The said demise premises shall be used and kept for a restaurant 
and Class "C" beverage business only, and the lessee shall not carry on 
or permit on said premises any equipment, object, or other thing which 


might cause an increase or additional premium to be payable on the 


insurances of said premises against fire or other hazards or which 
might render void or yoidable any such insurances except as may herein 
be expressly granted. 

The lessor does not warrant the use of said premises for a 
restaurant business, and the lessee agrees that prior to the commence- 
ment of the term herein provided, she shall in all respects comply with 
all the laws, rules, orders, ordinances and regulations applicable to the 
demised premises or to his occupancy thereof, and to obtain all neces- 
sary certificates of inspection, approval of occupancy, if required. The 
lessee is granted the right to make alterations to the premises by and 
with the consent of the lessor. 

The lessor agrees that the lessee may install air conditioning 
or cooling equipment upon the premises, but such installation shall be 
at the expense of the lessee and shall not interfere with the existing 


23 
electric system or in any manner interfere with the occupancy or use 


of any portion of the premises other than that herein demised. 

The lessor shall not be liable for any damage or injury to any 
employee or customer of lessee or for any injury or damage sustained 
in or upon any portion of the premises herein demised or the building 
in which said premises are located, or the grounds thereof. ‘Lessee 
agrees that promptly after the execution of this lease she will secure 
and retain during the term hereof adequate public liability insurances 
to hold lessor harmless of any damage or injury to any employee or 
customer of lessee sustained in or upon any portion of the premises 
herein demised, or the building in which said premises are located, 
or the grounds thereof. 

The lessor shall not be required to make any repairs of any 
character whatsoever upon the premises herein demised. Painting 
and repairs to plumbing, windows shall be made by and at expense 
of the lessee. 

In case the said building and/or the premises herein demised 
shall at any time be destroyed or so damaged by fire or other casualty, 
but without the fault or neglect of the lessee, or her acts, employees, 
or invitees, as to be totally unfit for occupancy, then this lease shali 
cease and determine; or, if the same shall be only partially destroyed, 
the rent herein reserved shall be arportioned for the partial use and 
occupancy, and the same shall be repaired by the lessor with all reason- 
able diligence, but should the said premises be so damaged that they 
cannot be restored within a period of ninety days, then the tenancy hereby 
provided for may, at the option of the lessor or the lessee, terminate and 
come to an end and the liability of both parties, upon the exercise of such 
option, shall wholly cease and determine. 

The lessee shall have the privilege of assigning this lease, but 
only by and with the written consent of the lessor, which consent will 
not be unreasonably withheld by the lessor. | 

It is understood and agreed that this lease, or any extension or 
renewal thereof, shall be binding upon the heirs, executor, administrator 
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and assigns of the respective parties. 
IN WITNESS WHEREOF the said parties have hereunto set their 
hands and seals the day and year first above written. 
/s/ Sarouel Schwartz, Lessor (Seal) 
/s/ Helen Lucy Susser, Lessee (Seal) 
Witness: 
/s/ F. J. Zelasko 


SS 


| Filed January 25, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
Friday, November 18, 1960 
The above-entitled case came on for hearing on motion at 1:45 
o'clock p.m. on Friday, November 18, 1960, in the United States District 
Court for the District of Columbia, in the Courthouse at Washington, D.C. 
BE FORE 
HONORABLE GEORGE L. HART, JR., Judge of the United States 
District Court for the District of Columbia. 
APPEARANCES: 
LEONARD B. SUSSHOLZ, Esquire, on pehalf of plaintiff; 


J. E. BINDEMAN, Esquire, and 
LEONARD W. BURKA, Esquire, 


On behalf of defendants. 
PROCEEDINGS 


* * * * * 


MR. COLLINS: Your Honor, I would like to enter my appearance 
for the defendant Seelye, who has not been served or anything, but he 
is just the broker in the middle. 

THE COURT: All right. You may proceed. 

MR. SUSSHOLZ: If Your Honor please, this is an application by 
the plaintiff, George Toregas, for a preliminary injunction, and for a 
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receivership pendente lite, as well as for general relief. 


The application, if the Court please, stems from a suit which 


has been filed, 2 complaint which asks for declaratory relief, and I 
might add, there is a further application to advance the case for trial. 
A suit has been filed asking for declaratory relief, or judgment asking 
for specific performance of the sales contract, and then in the alterna- 
tive asking for damages for breach of contract and fraud and deceit. 

The state of the pleadings and verified affidavits and exhibits is 
such that it may be the view of the Court that no testimony is required 
in order for the Court to determine the resolution of the pesing 
motions. | 

THE COURT: There is certainly an issue of fact in this case, 
isn't there? 

MR. SUSSHOLZ: Well, I would like to address myself to that 
question, whether there is an issue of fact, only insofar as whether 
these preliminary motions ought or ought not to be granted. | 

If Your Honor please, I was served this morning while I was 
engaged in trial with the answer and opposition of the defendant. Now, 

I see from the answer, page 2, paragraph 3, that the defendant admits 

the allegations of the complaint with respect to the lease that does exist, 
and I may be wrong to the particular paragraph reference. I should have 
used reference to paragraph 2, Your Honor, which is on the top of page 2. 

The lease, according to the admission of the defendant provides 
that the defendant does have the privilege of assigning the lease but only 
by and with the written consent of the lessor, which consent ns not be 
unreasonably withheld by the lessor. 

We have an exhibit attached to our papers which shows that the 
lessor, Samuel Schwartz, has by his counsel notified the plaintiff as 
follows: That the plaintiff is acceptable to my client as a tenant. 

* * * * * 
MR. BINDEMAN: May I address the Court before Mr. Sussholz 
does? | 

THE COURT: I suppose so. 
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MR. BINDEMAN: Mr. Shapiro is here, Your Honor. He is a 
member of the bar. I asked for an affidavit in this case, and I would 
suppose in the event there would be some testimony, he might also 


testify. 


x * * * * 


MR. SUSSHOLZ: I believe, Your Honor, I was at the point of 
addressing myself to the question, is there or is there not an issue 
of fact for the purpose of the pending motions today. In that connection, 
I was inviting the attention of the Court that in my legal theory of the 
case, it may be there is no issue of fact. The reason being as follows: 


That we in filing this suit, as well as our applications, rely on the fact 
that the contract of sale has a provision in it imposing a legal duty 
upon the seller to assign her lease, her existing lease. That provision 
is in the printed part of the contract, on the face thereof. 

Now, we also allege under oath that the lease she has contains a 
provision, which I have already read to the Court. 


We have also exhibited to the Court a letter from counsel for the 
lessor stating that the prospective purchaser at that time, Mr. Toregas, 
is acceptable to my client as a tenant. 

Now, if Your Honor please, I feel that maybe what the Court was 
referring to as to the possibility of an issue of fact has to do perhaps 

with the question of a new lease, but it is our legal theory, Your 
Honor, that a new lease question is entirely subsidiary to the assignment 
question. The new lease theory or question arose only by reason of the 
contention that the plaintiff or, rather, excuse me, that the defendant 
Susser failed and refused to assign the lease. 

Now, I can see immediately and my mind is refreshed, and I can 
see how the Court is correct, and Iam going to withdraw my position 
because I now remember that in the pleadings filed by the defendant 
they do say that the landlord would not accept the assignment unless 
the rent was increased to $650 a month, and therefore I am incorrect 
in urging that there is no issue of fact, and I will proceed otherwise. 
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THE COURT: Well, now, do we have a copy of the original lease 
here ? | 
MR. BINDEMAN: I have the original lease. 
THE COURT: Is it the usual provision that the consent must be 


in writing? 
MR. BINDEMAN: Yes, sir. 
THE COURT: Do we have here a consent in writing? — 
MR. BINDEMAN: No, sir. 
THE COURT: Then what are we arguing about? 
MR. SUSSHOLZ: Well, I say two things in answer to that, Your 
Honor: First, I say we do have a consent in writing here, 


contrary to what counsel says. 

THE COURT: Where is that? 

MR. SUSSHOLZ: Very well. I invite the attention of the Court 
to the exhibit of the plaintiff attached to the complaint. I believe, Your 
Honor, it is -- | 

THE COURT: Exhibit B? 

MR. SUSSHOLZ: Yes, Your Honor. Exhibit C, is that what you 
said? 

THE COURT: No, I said B. 

MR. SUSSHOLZ: Iam sorry, then. It is Exhibit C. 

THE COURT: All right. 

MR. SUSSHOLZ: Now, that is my first point. If you will notice, 
Your Honor, that exhibit states as follows: 

One of the provisions in said contract conditions the sale upon 
the ability of the purchaser to secure an assignment of the pre sent 
lease or a new lease from Mr. Schwartz. There were two provisions. 
The very next sentence is: Mr. Toregas is acceptable to my client as 
a tenant. Now, the second sentence that follows is this: This is to 
advise you that in the event the present lessees of the said premises 
surrender their lease, my client is willing to negotiate a new lease. 
We submit, Your Honor, that has to do with whether or not my client 
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wanted a new lease, rather than an assignment of the existing lease. 
That is Point 1. 

Point 2, we are prepared to show to the Court that the defendant 
Susser sought to prevent any assignment or any consent by the lessor, 
rather than as required to do, to obtain such a consent. 

So as Iam saying, Your Honor, on the one hand I am urging that 
the contract of sale required the seller to assign. She was required to 
obtain the written consent of the lessor before she could assign. 

We are prepared to show today by testimony as follows: A, that 
shortly after the contract of sale, the defendant changed her mind. She 
sought to quash the sale. She sought to thwart the sale, unless the pur- 
chaser agreed to some entirely new terms. 

We are also prepared to say that the seller went to the lessor, 
directly or indirectly, either personally or by her agents, and indicated 
to the lessor that there was no deal, the deal is off, she doesn't want 
any deal, and in effect induced the lessor thereby not even to attempt 
to give his consent. 


Now, as we further allege in our pleadings -- oh, yes, Your Honor, 
in this connection I would like to point out too, knowing that Your Honor 
has had extensive experience on this question, and Your Honor asked 


earlier, is this the ordinary type of lease assignment provision, and I 

might say, Your Honor, it is not. i 

The ordinary type of lease assignment provision that we use here 
in the District simply says that the lessee shall have the right to assign, 
provided it first obtains the written consent of the lessor, period. 

We have case law that says the lessor can arbitrarily refuse to 
give that consent. To avoid that situation, this lease assignment pro- 
vision has this language: The lessee shall have the privilege of assign- 
ing this lease, but only by and with the written consent of the lessor, 
which consent will not be unreasonably withheld by the lessor. 
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THE COURT: Well, that may be, but the lessor is not a nee) to 
this action. You are not suing the lessor. 
MR. SUSSHOLZ: No, sir, we don't have to. 
THE COURT: You don't? Well, now, paragraph 4 of the agree- 
ment of sale says this: This agreement is subject to the purchaser 
obtaining an assignment of the present lease or a new lease, for a 


period of approximately five years, plus an option for an additional five 


years, or at a monthly rental not to exceed $500 per month. Now, this 
letter that you rely upon does not say that. It simply doesn't say that. 

MR. SUSSHOLZ: Yes. We are prepared to show that. We are 

prepared to sho’ 

THE COURT: Well, show me the writing. 

MR. SUSSHOLZ: Your Honor, we are prepared to show this: 
That the seller by refusing to assign the lease, by doing that in order 
to defeat or attempt to defeat the sale, made itimpossible by her own 
misconduct, to obtain the type of writing Your Honor is referring to. 
Now, we say this: That where the contract imposes a duty on the seller 
as follows -- may I refer to it -- the seller further agrees to transfer 
and assign unto the purchaser his lease. Now, here we have a case, 
Your Honor, where the seller has not only refused to do it, but has 
declared that she doesn't want the deal to go through, the question then 
being, can she defeat the deal by failing to fulfill her obligation. 

THE COURT: Put the landlord on the stand. Let's see what he 
has to say. | 

MR. SUSSHOLZ: I think it is Mr. Schwartz. As he is being 
called, I would like to say, if Iam correct, that he has been eames 
by both parties. Is that correct? 

MR. BINDEMAN: I have also issued a subpoena for Me. Schwartz. 

MR. SUSSHOLZ: As counsel wishes to return this lease, I would 

11 like to have it marked as an exhibit, as Plaintiff's Exhibit 1 or A, 

whichever the Court prefers. | 

THE COURT: For identification. 
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MR. SUSSHOLZ: Yes, as Plaintiff's Exhibit 1. 


(The document was marked Plaintiff's 
Exhibit No. 1 for identification.) 


Thereupon 
SAMUEL SCHWARTZ 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SUSSHOLZ: 

Q. What is your full name and address? A. Samuel Schwartz, 
1646 Myrtle Street, Northwest. 

Q@. Are you the owner of premises 621 Pennsylvania Avenue, 
Northwest? A. Yes, sir. 

Q. Are you the lessor of those premises? A. Yes, sir. 

Q. Both the'store premises and the upstairs residential quarters? 
A. Yes, sir. 

Q. And who is the lessee of those premises? A. Mr. and Mrs. 
Susser. 

12 Q. And when you say Mr. and Mrs., do you mean only Mrs. or 

do you mean Mr. and Mrs.? A. Mr. and Mrs. 

Q. Well, will you look at this exhibit here, plaintiff's Exhibit 1 for 
identification, and do you see the preamble clause? A. Yes, sir. 

Q. With whom did you make this lease according to that clause? 
A. Well -- 

Q. According to that clause, with whom did you make this lease? 
I don't think you hear me, sir. 

THE COURT: Who signed the lease? 

THE WITNESS: This is Mrs. Susser, you got it here. 

BY MR. SUSSHOLZ: 

Q. The Court is asking you, who signed the lease? A. Mrs. 
Susser. 

Q. Alone? A. Alone. 

Q. All right. Now, would you look at this instrument, sir, and I 
ask you is this the lease between you and Mrs. Susser for the premises? 
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THE COURT: You mean the present existing lease? 
THE WITNESS: No, that is not the lease. 
BY MR. SUSSHOLZ: 

Q. You say that is not the lease? A. No, sir. 

Q. Do you have the original lease with you? A. Not with me. 

Q. Was a subpoena served upon you today? <A. Yes; = today, 
last night. 

Q. And does this subpoena require you to produce the lease with 
you in court? A. Well, I don't look at the subpoena. 

Q. You didn't read the subpoena? 

THE COURT: Has the defendant got a copy of the present lease? 

MR. BINDEMAN: A copy which I gave to Mr. Sussholz. 

THE WITNESS: That is the one. I beg your pardon. That is 
correct. : 

MR. SUSSHOLZ: He is correcting himself. 

THE COURT: All right. 

BY MR. SUSSHOLZ: 

Q. So this is the lease we are talking about, the existing lease 
upon the premises? A. That is right. 

MR. SUSSHOLZ: I would like to offer this in evidence, Your 
Honor, and invite the attention of the Court that it does contain a five- 

14 year option and it does provide for a $500 a month rent, and it 


does have approximately another four and a half years or so to run. 
Now, would the Court indicate when I should continue? 


THE COURT: Yes, wait a minute. I will look at this. This has 
four years to run, doesn't it? It runs, I presume until -- the five year 
term began, although the date is blank, I think it would be interpreted 
to be the first day of November, 1959, and this is 1960, so it. has four 
years, a little less than four years to run. 

MR. SUSSHOLZ: The contract was entered into in September, 
Your Honor, and I am calling that to the attention of the Court. 

THE COURT: September what? 
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MR. SUSSHOLZ: September 14th, I believe, or the 15th is the 
contract of sale, and I also state to the Court that I am prepared to 
show -- 

THE COURT: Oh, Isee. You are talking about the contract of 
sale? 

MR. SUSSHOLZ: Yes, and Iam saying, sir, further. that Iam 
prepared to show and will continue to show that this lease and the 
assignment thereof was acceptable to my client. 

15 THE COURT: Well, let's see if it is acceptable to the landlord. 
BY MR. SUSSHOLZ: 

Q. Now, Mr. Schwartz, could you tell us approximately when did 
you first learn that the plaintiff, George Toregas, was contracting to 
purchase Barney's, etcetera? A. I could not remember that. The 
only one that notified me was Mrs. Susser. 

Q. And how did she notify you? A. Mrs. Susser called me up and 
told me that she sold the place. I don't know whether she said sold or we 
got the arrangements for selling it. 

Q. You don't know when this took place, approximately? A. No; 
it must be several weeks. A couple of weeks. 

Q. Acouple of weeks? A. Yes. 

Q. It took place, you mean -- A. When she called me and 
notified me. 

@. But you know today is November 18th? A. That is right. 

Q. And by a couple of weeks, do you mean early in November ? 
A. I mean, the time she is negotiating, from the time they made that 
contract. ; 

Q. And by that time, you mean in or about September 1960; is 

16 that correct? A. I could not remember this. 

Q. Would it help you to remember by my asking you, was or was 
there not 2 Jewish holiday on or about the first day of October, 1960? 
A. I wouldn't remember. 

Q. Now, Mrs. Susser called you on the telephone? A. That is 


right. 
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Q. Did she ever come to see you in this connection? A. Well, 


all I can tell you, you see, I don’t know. I went over to her place, you 
know, but I don’t remember whether she came to my house or not. 

Q. And when you went to the place, did you see Mrs. — 

A. That is right. | 

Q. And what did she say? A. Well, she told me, let 1 us see, that 
she sold the place. These people are there and they are trying it. 

Q. They were doing a trial period, you mean? A. Yes, that is 
right. They are trying it, and she asked me whether I would transfer 
the lease the way it is, and I said, No, I told her I would not transfer 
the way the lease stands, because I didn't talk to her about any, what 
the difference would be, but I just told her that. : 

Q. Now, sir, at any time did Mrs. Susser ever tell you that the 

deal was off? A. Yes, she called me probably in a month or a 
couple of weeks from the time I had the conversation with her. 

Q. Did the plaintiff, Mr. Toregas, ever come to we house? 

A. He did. 

Q. Did Mrs. Susser tell you the deal was off before Mr. Toregas 
came to your home or afterward? A. I think it was before’. 

@. And did you have occasion to tell Mr. Toregas that Mrs. 
Susser had told you the deal was off? A. No, I didn't tell him that. 

Q. Do you remember exactly what you told him? AC Well, he 
told me that Mrs. Susser is not going to turn the place over to him, and 

he asked me whether I would accept him as a tenant. 

Q. And what did you tell him? A. I told him, I said, if you will 
qualify in different ways, I will have to look you up and then I will talk 
to you about it. ! 

Q. By qualify, you mean, as far as financial responsibility? 

A. That is right. 

Q. Did there come a time when you investigated Mr. ‘Toregas's 
financial responsibility and found him acceptable as a tenant? A. Well, 

financially, you see, I find him, he is a nice fellow, and I would 
accept him. ) 
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MR. SUSSHOLZ: May I see the lease, Your Honor? 

THE COURT: Incidentally, I notice that the lease does not say 
that it is renewable for five years. It says renewable, and it doesn't 
say any period, at the bottom. 

MR. SUSSHOLZ: Well, in answer to that, Your Honor, I would 
submit and I would be prepared to furnish authority to this effect, or I 
believe I can furnish authority to this effect, that where the lease does 
say that lessee shall have the option of renewing said lease, that that 
would constitute an option to renew at least for one additional term. 

THE COURT: The term is seven and a half years. 

MR. SUSSHOLZ: Well, then, if it is more than five years -- may 
I just pause 2 moment? This is the first time I have seen the lease. 

BY MR. SUSSHOLZ: 

Q. Who drew this lease? A. Idon't know. Mrs. Susser draws it. 

Q. What was your answer? A. Mrs. Susser. 

Q. Mrs. Susser herself or a lawyer? A. Well, I suppose a 
lawyer. 

THE COURT: How about our code provision, wouldn't that make it 
a tenant by sufference after five years? 

MR. SUSSHOLZ: Why is that, Your Honor? 

THE COURT: Because it is not for any given term. 

MR. SUSSHOLZ: Well, I would submit this, Your Honor: Under 
the Code provision, the lease is under seal, and it is signed by both 
parties and by the landlord, and I would submit that as I understand our 
local law that where a lease contains a provision like this, with an op- 
tion of renewing, and the way this is written, I believe there is authority 
of which I am cognizant that has held that this provision would be con- 
strued to the benefit of the tenant, and that it would be good for at least 
one additional term. Now, if the term is seven and a half years, Your 
Honor, I simply say this to Your Honor, that this lease is the lease con- 
templated by both parties when the purchaser entered into this contract. 
This lease is and always has been acceptable by way of an assignment to 
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the prospective purchaser. There is no question and there has never 


been any on that. 
THE COURT: All right. I just called it to your attention. 
MR. SUSSHOLZ: Yes, I appreciate that, Your Honor. 
BY MR. SUSSHOLZ: 

Q. Now, Mr. Schwartz, it says here in this lease that the lessee 

shall have the privilege of assigning this lease but only by and 
with the written consent of the lessor, which consent will not 'be un- 
reasonably withheld by the lessor. Now, I ask you this question, sir: 
Were you at any time asked by the defendant, Mrs. Susser, or by any- 
one acting in her behalf, for an assignment as distinguished from a new 
lease? <A. What time are you referring to? What do you mean? 

Q. Any time. I mean any time on or after the 15th day of Septem- 
ber 1960. A. Well, she talked to me about transferring the lease, and 
I explained it to her, I said, I would transfer the lease, you know, for 
certain circumstances, and it has got to be changed, that lease. 

THE COURT: What had to be changed, the amount of money? 

THE WITNESS: That is right. 

BY MR. SUSSHOLZ: 

Q. At any time did Mrs. Susser talk to you about an arrangement 
whereby she would keep the rents from the upstairs, whereas you would 
continue to get the rent for the downstairs from the purchaser ? 

MR. BINDEMAN: If the Court please, I object to that question. 

I think it is immaterial. The question here seems to me to relate only 
to whether or not the landlord wanted to agree to an assignment of the 
present lease. 

THE COURT: I think so. I sustain the objection. 

BY MR. SUSSHOLZ: 

Q. Are you telling us today that you know who drew this lease? 
A. Idon't. 

Q. Did you have a lawyer at the time this lease was drawn? 

A. Me? 
Q. Yes. A. No, sir. 
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Q. His name wasn't Louis Speigier? A. Louis Speigler is my 
lawyer, but he didn’t see that contract. 

Q. You have had no lawyer look at that contract? A. No. 

Q. Or lease? A. No. 

Q. Now, did you employ Mr. Solomon or Sol Alpher in connection 
with the change of tenants of 621 Pennsylvania Avenue, Northwest? 
A. At present? 

Q. Yes. A. Yes. 

Q. And when did you employ him in that connection? A. Well, 

at the time when Mr. Toregas got to my place, to my house, and 
mentioned about he wants to take the place over, and I told him the only 
way I take it over is to qualify for it, and that is the time I employed 
Mr. Alpher. 

Q. Is Mr. Toregas acceptable to you now as a new lessee of these 
premises? A. I guess he would. 

Q. Is he acceptable to you under the terms of this particular 
lease? A. No, sir. 

Q. What change in this particular lease are you requiring? 
A. The rent. 

Q. And what change in the rent have you required? A. I could 
not tell you now. Must I answer that? 

Q. Yes, I want you to answer that. 

MR. BINDEMAN: Wait a minute. 

THE WITNESS: I haven't made up my mind to that yet. 

THE COURT: Well, he has answered; he didn't make up his mind. 

BY MR. SUSSHOLZ: 

Q. Well, I ask you, sir, when Mr. Toregas came to your home, 

you did tell him that you would check and if you found he qualified you 
23 would agree to give him the lease? A. Right. 

Q. And then did you then confer with Mr. Toregas and Mr. Alpher 
in Mr. Alpher's office? A. I did. 

Q. And was it then agreed that you would require $600 a month 
rent? A. We were talking about $600, yes, and I told him, you see, I 
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have a lease for it. 
Q. And since then you now say you have changed your mind? 
A. I didn't say that. 
Q. Have you changed your mind? A. I don't know. 
MR. SUSSHOLZ: Now, I would like to have this marked as Plain- 
tiff's Exhibit 2. 


(The document was marked Plaintiff's 
Exhibit No. 2 for identification.) 
BY MR. SUSSHOLZ: 


Q. I show you Plaintiff's Exhibit 2 for identification and ask you 
whether you authorized Mr. Alpher to write this letter to Mr. Toregas? 
A. I did. 

MR. SUSSHOLZ: I offer this in evidence as Plaintiff's Exhibit 2. 

THE COURT: It may be admitted. 


(The document previously marked for 
identification as Plaintiff's Exhibit 2 
was received in evidence.) 


MR. SUSSHOLZ: Would the court indulge me a moment, please? 
BY MR. SUSSHOLZ: 

Q. You do recall when Mr. Toregas came to your home; correct? 
A. That is right. 

Q. Do you recall telling Mr. Toregas, with respect to Mrs. Susser, 
I don't think she wants to sell? A. I don't recall that. Idon't recall. 

Q. Had you had any conversation with Mrs. Susser or a lawyer 
for Mrs. Susser before Toregas came to your house, where she said 
she doesn't want to sell? A. Well, I don't remember what it was, but 
I think that Mrs. -- I hadn't been to see Mrs. Susser, but I think it was 
a call on the telephone, and she mentioned, you know, she is not sure 
that she is going through with the deal. That is all. 

Q. Did she give her reasons? A. I don't remember that. 

Q. LIinvite your attention to defendant Mr. Seelye sitting here in 
the courtroom, with the eyeglasses, I mean, the handsome looking fellow, 


and do you see whoI mean? A. Yes, I see him, but is he the only 
handsome fellow here? 
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Q. What? A. Is he the only handsome fellow here? 

Q. I wanted to distinguish him from counsel Collins. A. Oh. 
Well, I know him. 

Q. Now, have you ever seen the defendant Seelye before ? 
A. No, sir. 

Q. This is your first time? A. The first time. 

Q. Have you ever talked to the defendant Seelye before? <A. No, 


Q. Are you positive? A. Oh, no, sir. 

Q. Well, I ask you this, sir. Does this help to refresh your 
recollection that you talked with the defendant Seelye, and he mentioned 
to you that Mrs. Susser wanted to work out a sublease where she could 
keep the rent from upstairs? A. Never. 

MR. BINDEMAN: I object to that. 

THE COURT: Well, he said never. 

MR. SUSSHOLZ: He said never. 

THE COURT: Is there anything further? 

MR. SUSSHOLZ: Not from this witness. 

THE COURT: You have nothing, I presume? 

MR. BINDEMAN: No, sir, I have no questions. 

THE COURT: You may step down. (The witness was excused.) 

THE COURT: Well, gentlemen, that is the ball game, isn't it? 

MR. SUSSHOLZ: No, Your Honor, I have further proof here. 

THE COURT: You show me proof in writing that you have a con- 
sent to the assignment of the lease for approximately five years, witha 
renewal for five years, then we will keep on, but if you don't have it, you 
haven't fulfilled the conditions of this contract. 

MR. SUSSHOLZ: May I be heard on that, Your Honor? 

THE COURT: Yes. You may have a suit for damages. 

MR. SUSSHOLZ: I know that, but I would like to be heard on this 
question, Your Honor. 

THE COURT: All right. 


39 

MR. SUSSHOLZ: In the first place, we have got to view the contract 
of sale, which is written in a fashion as to give the purchaser a right. 
The purchaser's right is that he does not have to go through with the 
deal unless he is protected by the necessary lease. That is No. 1. 

No. 2, we submit, Your Honor, that we are entitled to show and I 

now offer to prove by the testimony of Mr. Seelye and by the testi- 
mony of Mr. Toregas that the defendant Susser completely muddied the 
waters, but did not muddy them beyond the arm or the foot of the chan- 
cellor in this respect. We submit, Your Honor, based upon the lease in 
evidence, based upon the letter from the lessor's authorized counsel =~ 

THE COURT: He said he would be an acceptable — but they 
would have to negotiate the terms. 


MR. SUSSHOLZ: If it says that, Iam wrong. If it doesn't say that, 
I believe the Court is reading somet hing there that is not written. 

THE COURT: It says: This is to advise you that in the event 
the present lessees of the said premises surrender their lease, my 


client is willing to negotiate a new lease. It has, negotiate, and my 
copy, I can't read it. Where is the original letter? A new = with 
Mr. Toregas. 

MR. SUSSHOLZ: Yes, but it also says in the first sentence, that 
Mr. Toregas is an acceptable sentence, and we say -- 

THE COURT: Acceptable client. Acceptable tenant, I mean. 

MR. SUSSHOLZ: What did I say? 

THE COURT: Service. Acceptable service. 

MR. SUSSHOLZ: It shows you I have been in another trial. Now, 

I say this, Your Honor: We contend that under the property law of the 
District of Columbia that this lease coupled with the provision in this 
contract, coupled with this letter that we have obtained from the lessor, 
gives us the right to go forward. This lease provision does not say, 
Your Honor, as Your Honor and I are both familiar, that lessee shall 
not have the right to assign unless lessee first obtains written consent. 

THE COURT: What is the purchase price of this business? 

MR. SUSSHOLZ: $55,000. 
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THE COURT: Would you be willing to pay $55,000 to this defendant 
without any lease whatever from the landlord? 

MR. SUSSHOLZ: No, Your Honor. 

THE COURT: Well, then, what are you asking me to do that for? 

MR. SUSSHOLZ: We have a lease. We have a right to a lease. 
There has been no effort now to thwart or prevent us. We are now en- 
titled to consummation, if the Court please, and Iam saying this to the 
Court, that the landlord has no legal objection today to us going in as a 
tenant. He is foreclosed. 

THE COURT: If you pay the rent he won't. 

MR. SUSSHOLZ: Right. But also we say this: Under the law, by 
reason of the exhibits here, and the admissions in the record, this tenant 
has the right now to go in and continue as the lessee of the premises, 
that the lessor is legally estopped by reason of the lease provisions, by 
reason of his letter to prevent that. We are saying secondly, Your Honor, 
that so far as the defendant Susser is concerned, we concede she had 


made efforts to prevent us from getting the assignment. 

THE COURT: You concede? You mean, you allege. 

MR. SUSSHOLZ: Well, all right, I stand corrected. 

THE COURT: Of course, the other side concedes that your con- 
tract is no good at this point, if you want to start conceding each other 


away. 
MR. SUSSHOLZ: Depending on the use of the word "concede." 
But I say this, Your Honor: This is the focal legal question at this 
moment in connection with my offer of proof, and that is, and by the 
way, I would like to say further in connection with the offer of proof I 
am now making that we are prepared to show by the plaintiff Toregas 
and by the seller's agent, defendant Seelye, that before even the two- 
week trial period had expired, the defendant Susser declared she did 
30 not want to go through with the deal unless she got an increase 
in the down payment and unless she got an increase in the deferred 


purchase money. 
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THE COURT: Let us assume that is true. 

MR. SUSSHOLZ: Yes, sir. Now, we are asking this question of the 
Chancellor: Can in this posture of the case, making those assumptions, 
can a seller thwart a sale by refusing to fulfill her contractual obligation 
in transferring the lease when she has a legal right to do so? 

THE COURT: No, she cannot do it if you can come in with a lease, 
or if you can come in at the proper time. I don't know about now. If you 
come in at the proper time with a lease from the landlord that is satis- 
factory, no, she could not have done it. 

MR. SUSSHOLZ: All right. In other words, I take it then, and I 
recognize the Court's point. The Court is insisting that I must first ob- 
tain either a writing in terms of a lease or a writing in terms of an 
assignment of this lease, or a judicial declaration that this landlord 
is legally obligated to recognize the plaintiff as his tenant. 

THE COURT: That would certainly be required. Now, Iam not 
ruling whether at this late date this is enough, but certainly that is going 
to be required. 

MR. SUSSHOLZ: All right. Now, I am still submitting'this question 

to the Court at this posture of the case: Do we not already have that 
in terms of the landlord's letter, if we construe the assignment provision 
in this legal light only, and that is, and I submit there are authorities in 
this jurisdiction so construing that language, that that language gives the 
lessor the right to object only on reasonable grounds. Moreover, he can 
only object if he can show that the tenant is not a financially responsible 
person. 

THE COURT: Now, that question is not even before the Court. It 
would be if the landlord were a party to this suit, but he is not. 

MR. SUSSHOLZ: Well, I could make him a party. 

THE COURT: Maybe you could, but you haven't. 

MR. SUSSHOLZ: Well, I say this, Your Honor, the reason I haven't 


is obvious, of course, in the sense that I am relying upon his letter and 
upon that language in the lease. 
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THE COURT: Well, now, his letter. In the first place you 
indicated to me, yes, he is an acceptable tenant, but we are going to 
renegotiate the terms of the lease; and furthermore, he has gotten right 
on the stand and said so under oath. 

MR. SUSSHOLZ: Said what, sir? 

THE COURT: He said the same thing. He said, yes, he is a nice 
fellow, but we got to renegotiate the lease for more money. 

32 MR. SUSSHOLZ: All right. Now, as far as that additional provi- 
sion, that is a question that is not now before the Court, as we recognize, 
but here is the other question: We are urging in our application for 
injunctive relief that the defendant Susser, who has thwarted us, we 
say, and are prepared to show, we are asking this type of relief: That 
the Court enjoin her pendente lite from thwarting us in our efforts to get 
such writing as the Court may require. 

In other words assuming arguendo that which we have now tendered, 
coupled with the landlord's testimony, is not per se sufficient, leaving 
that aside, the question still remains: What is the power of the Chan- 
cellor on the application today from the allegations we have made and 
which we are prepared to sustain in an interlocutory sense. 

We are saying, and the Court has heard, that we can obtain a 
lease, and we urge and allege that we haven't been able to because of 
a false representation, we have alleged, of the defendant Susser that the 
landlord will not give this man what he says now he will give the man. 

THE COURT: You haven't prayed anywhere in here that they be 
restrained from opposing any effort to get a new lease. 

MR. SUSSHOLZ: If Your Honor please, it may not have been 
artfully done, but may I call the attention of the Court in the wherefore 

33 provision of the complaint that the first prayer is as follows: 

That the Court declare plaintiff to be the equitable owner of the 
foregoing property; that defendant Susser to be legally obligated to per- 
form in good faith the terms and conditions of the aforesaid agreement. 

Now, in addition, we have also asked a general prayer for relief, 
and I submit this, Your Honor, at this point, leaving pending the offer 
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of proof, that, A, Ido move that I be permitted to add Samuel Schwartz 
as a party defendant in this case. : 

THE COURT: Well, file your motion in the usual way. 

MR. SUSSHOLZ: Very well, Your Honor. And secondly; Ido 
submit nevertheless to the Court that if 1am correct from a legal 
standpoint that the lessor was obligated, provided he found the plaintiff 
financially responsible to authorize the assignment, we are then left in 
this question: The defendant Susser has never asked -- according to 
the posture of the case now, the defendant Susser has never properly 
asked and in good faith asked the lessor to allow an assignment of the 
lease. : 

As a matter of fact, Your Honor, the letter from the landlord 
clearly indicates that because the last sentence merely speaks about 
Susser's surrendering her existing lease, and then he says he will 


negotiate a new lease. 
Now, I say this, and I don't have the authorities with me, and 


accordingly, and the Court knows I have been engaged in trial for the 
last several days, and the record shows I have just been served with 
these various papers, and until I came here I didn't know what the 
defense would be, if there would be any, and I have therefore asked 

the Court for leave for an order continuing this cause until Wednesday, 
which is only three more days, three more full days, to give me op- 
portunity to file a motion for leave to add the lessor as a party and to 
continue the restraining order until that date, and I will ask for a 
declaration that the landlord is legally obligated to secant the pur- 
chaser as an assignee. 

THE COURT: Well, you are asking for a mandatory injunction. 
Anyway, why isn’t your remedy at law quite adequate? It = only money 
you are looking for. 

MR. SUSSHOLZ: No, Your Honor. If that were true our remedy 
at law would be adequate. It is not money we are looking for when we 
look at it in this situation: Mr. Toregas, the plaintiff, is by occupat ion 
a restauranteur, He has identified himself with this establishment. He 
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spent, I would say, three weeks on the premises. He became known 
among the trade, that he is in this restaurant, and this is the restaurant 
that he has sought and is seeking to develop as his personal business. 
35 It was a location that is ideally situated. He is a man that was 
thrown out of the Southwest area by reason of its redevelopment. I 
believe that is correct, isn't that right, sir? 

THE PLAINTIFF: Right. 

MR. SUSSHOLZ: I wasn't certain. He was forced to vacate his 
restaurant in the Southwest section of the city. He is trying to relocate 
in a relatively adjacent area, one with which he is familiar with the type 
of government clientele, and all these considerations are such, and he 
has devoted considerable time before he decided to buy this place, before 
he entered into this contract, and many of these factors would not be -- 
Iam talking about the previous ones -- to the contract, would not be 
compensabie at law. And can only be compensable by the Court recog- 
nizing that he is the owner here, with another factor in mind, if the 
Court please. 

This contract provides expressly, Your Honor, contrary to your 
ordinary type of sale contract, that the purchaser is entitled to the 
profits until closing. Ordinarily the seller, I should not say ordinarily, 
but in most deals I have seen the seller retains the profits until closing. 

Now, here is the situation: He has developed those profits. He 
has participated in them. It is only by conduct of the defendant Susser, 
which we urge a court of equity can meet, can he obtain a full measure 

36 of relief that we say he is entitled to. 

THE COURT: I don't think that you have established sufficient 
grounds to issue a temporary restraining order; and I will not appoint 
2 receiver; and I will not advance the case for trial. I call counsel's 
attention to the fact -- and I believe the landlord has left -- but this is 
a case that can wind up with a lot of damages against some people, 
including possibly the defendant and the landlord, which I am not sure 
that he is aware of, but his attorney is not here today. But it seems to 
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me that all you folks would be well advised to get together and work this 
thing out. All right. Present an order. 

MR. BINDEMAN: May I present an order, Your Honor ? 

THE COURT: Yes. Does the landlord have an sey) that is 
working with you all on that? 

MR. BINDEMAN: Not working with us, Your Honor, but I have 
discussed this case with Mr. Sol Alpher who I understand does represent 
Mr. Schwartz. I will be glad to tell him what Your Honor said today. 

THE COURT: All right. (Thereupon, the instant eerie was 
concluded.) 


[ Filed November 22, 1960] 


ORDER DENYING MOTIONS FOR PRELIMINARY INJUNCTION, 
RECEIVER PENDENTE LITE AND TO ADVANCE CAUSE FOR TRIAL 


The plaintiff having filed Motions for Preliminary Injunction, 
Receiver Pendente Lite and To Advance Cause For Trial, and upon 
consideration of the record herein, the testimony adduced, and argu- 

' ment of counsel, the Court, this 22nd day of November, a makes ~ 
the following findings of fact: 

1) That one Samuel Schwartz is lessor under certain lease dated 
May 1, 1957, by and between said lessor and defendant Susser, for 
premises 621 Pennsylvania Avenue, Northwest. 

2) That said lease contains the following provision: 

"The lessee shall have the privilege of assigning | 

this lease, but only by and with the written consent of © 

the lessor, which consent will not be unreasonably with- 

held by the lessor." 

3) That the contract dated September 14, 1960, by and between 
plaintiff and defendant was conditioned upon plaintiff obtaining an assign- 
ment of said present lease or a new lease, at and for a rent not to exceed 
$500 per month. 
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4) That said lessor refused and still refuses to consent to the 
assignment of said present lease or to give plaintiff a new lease at and 
for a rent not to exceed $500 per month. 

5) That plaintiff has not obtained an assignment of.said present 
lease or a new lease at and for a rent not to exceed $500 per month. 

Wherefore, the Court makes the following conclusions of law: 

1. The condition contained in said contract and referred to in 
finding of fact Number 3, aforesaid, has not been fulfilled. 

2. The plaintiff has not shown sufficient cause to warrant the 
granting of the Motions for Preliminary Injunction, Receiver Pendent 
Lite and To Advance Cause for Trial. 

The Court therefore, 

ORDERS and DECREES, the following: 

(1) That the Temporary Restraining Order issued by this Court 
on November 10, 1960 be, and the same is hereby, dissolved. 

(2) That plaintiff's Motions for Preliminary Injunction, Receiver 
Pendente Lite, and To Advance Cause for Trial, be, and the same are 
hereby, denied. 


/s/ George L. Hart, Jr. 
Judge 


[ Filed December 17, 1960] 
NOTICE OF APPEAL 

Notice is hereby given this 17th day of December, 1960, that 
plaintiff, George Toregas, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 22nd day of November, 1960 in favor of defendant Helen 
L. Susser against said George Toregas. 

Serve: 


1. Messrs. Bindeman and Burka 
Attorneys for Defendant Helen L. Susser 


2. Leonard C. Collins, Esq. 
Atty for Defendant A. R. Seelye 
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J. E. BINDEMAN 
DEXTER M. KOHN 
LEONARD W. BURKA 


436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellee 


(i) 


QUESTION PRESENTED 


In the opinion of appellee the question is: Whether the Court below, 
in an action seeking specific performance of a restaurant sales agree- 
ment, abused its discretion in refusing to grant an injunction, pendente 
lite, restraining appellee from transferring a restaurant business and 
leasehold interest and preventing or interfering with appellant's joint 
control and possession of said business pursuant to such agreement, 
when the agreement was conditioned upon the appellant-purchaser obtain- 
ing the approval of appellee's lessor to the assignment of her lease to 
appellant and further conditioned upon appellant obtaining an occupancy 
permit, restaurant license and the transfer of appellee's Alcoholic Beverage 
Control Board license; and when the record below indicated that: 


1. Appellant did not obtain the consent of appellee's 
lessor to such assignment of the lease; 


2. Appellant did not obtain such occupancy permit, 
restaurant license, and transfer of appellee's Alcoholic : 
Beverage Control Board license, and did not even apply 
therefor. 


3. There was no evidence to indicate that appellee 
was contemplating to do the things which appellant sought 
to enjoin; and 


4. There was no evidence to demonstrate that in the 
event appellant ultimately prevailed appellee would not be 
able to respond in money damages and/or specifically per- 
form the contract. 


QUESTION PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT ° 


ARGUMENT: 
Introduction 


I. The Court Below Did Not Abuse Its Discretion 
In Denying Injunctive Relief Pendente Lite 


II. Consent To The Lease Ea eee Was Never 
Legally Waived Or Given , 


I. Appellant Was Not Dee Of A Full And 
Fair Hearing : 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,186 


GEORGE TOREGAS, 
Appellant, 


HELEN L. SUSSER, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee, Helen L. Susser, hereinafter referred to as Susser, is the 
owner of a certain restaurant business known as "Barney's" located at 
premises 621 Pennsylvania Avenue, N.W., Washington, D.C. Susser is 
the lessee of such premises, pursuant to a lease agreement dated the 
first day of May, 1957, with Samuel Schwartz, owner of such premises. 
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Such lease provided for a term of seven and one-half years at the monthly 
rental of $500 per month, with an option to renew at the rate of $500 per 
month. Said lease contained a provision that it could be assigned only 
“by and with the written consent of the lessor, which consent will not be 
unreasonably withheld by the lessor." (JA 20b-24). 


On September 14, 1960, Susser entered into an agreement with 
appellant George Toregas, hereinafter referred to as Toregas, whereby 
she agreed to sell such business to Toregas in consideration of the sum 
of $55,000. The contract provided that $2,000 be paid upon execution, with 
an additional $8,000 cash to be paid at settlement. The balance of $45,000 
was to be evidenced by note, payable monthly at the rate of $500. (JA 6-9). 
Defendant A. R. Seelye, broker herein, held such deposit. 


The contract provided that between the date of the contract, and the 
date of settlement, Susser would operate the business without compensa- 
tion for the benefit of the purchaser. The contract further provided that 
the agreement was subject to the following: 


1. That the purchaser would obtain an “assignment of 
the present lease, or a new lease, for a period of approxi- 
mately five years, plus an option for an additional five years, 
all at a monthly rental not to exceed $500 per month." 


2. That the purchaser would obtain an occupancy permit. 


3. That the Alcoholic Beverage Control Board would 
approve the transfer from Susser to Toregas of the existing 
alcoholic beverage license. 


Settlement of the transaction was to be made as soon as the follow- 
ing were obtained by the purchaser: 
1. Restaurant license. 
2. Occupancy permit. 
3. The lease assignment. 
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. The transfer of the beverage license. 
(JA 6-9). 
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After the contract was executed, Susser called the lessor Schwartz 
and advised him that she had sold her restaurant business and asked if 
he would consent to the transfer of the lease. Schwartz stated that under 
no circumstances would he consent to the assignment of defendant's exist- 
ing lease for these premises, since he wanted the rent increased from 
$500 per month to $650 per month. (JA 19, 32, 33, 35). | 


Susser's then attorney ascertained that the purchaser had not 
visited the landlord. Such attorney thereupon wrote the broker Seelye 
suggesting that such broker confer with the landlord and ascertain whether 
he would consent to the assignment. He asked that this advice be furnished 
no later than October 24, i960. (JA 10). 


On October 19, 1960 Toregas telephoned Susser's attorney and 
asked what was "going on" with respect to the lessor. The attorney 
advised him that the lessor had refused to consent to the assignment of 
the lease and suggested that the purchaser get in touch with Schwartz.. 
(JA 19). 


Toregas communicated with Schwartz and was advised that Schwartz 
would check Toregas’ financial responsibility and then talk to him about 
the lease. (JA 33). 


Thereafter, Toregas stated that he would not pay any more rent than 
$500.00 per month. He told Susser that since the landlord refused to con- 
sent to an assignment of the present lease, providing for a rental of $500 
per month, Susser could consider the deal "off." (JA 17, 18). | 


On October 25, 1960, Toregas visited Susser at the store premises. 
He again informed Susser that he would not pay more than $500 per month 
rental. Susser said that the deal was, therefore, "off," and Toregas ac- 
quiesced and agreed to terminate the contract. He surrendered a key to 
the premises which he had been given, repaid certain monies which he 
owed to the business, and voluntarily left the premises. Susser there- 
upon believed that the contract had been mutually terminated. (JA 18, 20). 
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On October 28, 1960, the attorney for Schwartz wrote to the then 
attorney for Toregas stating that Toregas was "acceptable. . . asa 
tenant," and continued: 

“This is to advise you that in the event the present 

lessees of the said premises surrender their lease, my 

client is willing to negotiate a new lease with Mr. Toregas." 

(JA 11). (Underlining supplied). 

As of November 13, 1960, Toregas had not applied for an occupancy 
permit with the Department of Licenses and Inspection, nor for the issuance 
of an alcoholic beverage license from the Alcoholic Beverage Control 
Board. As of November 15, 1960, Toregas had not applied for a restaurant 
license with the Department of Licenses and Inspection. (JA 20-20b). 


On November 10, 1960, Toregas filed suit against Susser and Seelye, 
motion for temporary restraining order, preliminary injunction, receiver, 
pendente lite, and to advance the cause for trial. On the same day and with- 
out notice to the defendant Susser, a temporary restraining order was is- 


sued ex parte by the District Court restraining and enjoining Susser from 
transferring or assigning, or contracting to transfer or assign the restau- 
rant and leasehold interest. Susser was further temporarily restrained 
and enjoined from preventing or interfering with the joint control, super- 
vision and possession of Toregas with respect to such business and 
premises. (JA 2-13). 


The motion for preliminary injunction, receiver, pendente lite, and 
to advance cause for trial, came on for hearing November 18, 1960. At 
such hearing testimony was taken from the lessor Schwartz. He testified 
substantially as above stated. (JA 31-38). 


With regard to the lease, Mr. Schwartz testified as follows: 
(JA 36). 


Q. (By Mr. Sussholtz) Is Mr. Toregas acceptable to you 
now as 2 new lessee of these premises? 


A. (By Mr. Schwartz) I guess he would. 
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Q. Is he acceptable to you under the terms of this particular 
lease? 
A. No, Sir. 
Q. What change in this particular lease are you requiring? 
A. The rent. 


The lower Court concluded that Toregas had not oe suf- 
ficient grounds for the issuance of a preliminary injunction and declined 
to appoint a receiver or to advance the cause for trial. (JA 44). On 
November 22, 1960, the Court made its findings of fact, one of which 
recited that the lessor refused to consent to the assignment of the present 
lease or to give Toregas a new lease for a rental not to exceed $500 per 
month. The Court ordered that the temporary restraining order of Novem- 
ber 10, 1960, be dissolved and denied the plaintiff's motion for preliminary 
injunction, receiver, pendente lite, and to advance the cause for trial. 
(JA 45-46). 


SUMMARY OF ARGUMENT 


The Court was well within its discretion in denying the appellant's 
interlocutory motion for injunctive relief since: | 


1. Appellant showed no need for this injunction. There 
was no claim made by appellant that the appellee intended 
doing what the appellant sought to enjoin. 


2. There was no showing that the appellant srobabity 
would ultimately prevail. On the contrary, the record is 
undisputed that appellant agreed to terminate the contract, 
and induced such abandonment by failing to apply for the 
licenses necessary to operate this business, which, by : 
contract, he was obligated to procure. 


8. Appellant has an adequate remedy at law. He did 
not even allege that appellee could not respond in money 
damages in the event appellant prevailed. 


6 


4. The relief sought was a relatively unimportant 
aspect of the main action. 


5. The appellant did not meet a condition of the 
contract, namely, that he obtain the consent of the land- 
lord to the proposed assignment of the lease, and was 
unwilling to waive such condition. 


ARGUMENT 
INTRODUCTION 


The Notice of Appeal filed herein by the appellant gives notice that 
plaintiff appeals from "the judgment of [the District] Court entered. . . 
in favor of defendant Helen L. Susser against said George Toregas" (JA 46). 
Such judgment denied three preliminary motions which were filed by the 
appellant: (1) a motion requesting that the defendant Susser be enjoined 
from transferring said premises and business pendente lite, and from 
preventing or transferring with plaintiff's alleged joint control of said 
premises pending consummation of said agreement; (2) a motion for 
receiver pendente lite; and (3) a motion to advance the cause for trial. 


Yet, it is clear that this Court does not have jurisdiction to enter- 
tain an appeal from the interlocutory order of the Court denying the mo- 
tions for receiver pendente lite, or to advance the cause for trial. Under 
28 U.S.C.A. 1292 (a) (1), (cited by appellant as 28 U.S.C.A. 1292 (1)), this 
Court only has jurisdiction of the appeal from the interlocutory order of 
the District Court refusing an injunction. 


The appellant, at one point, recognizes this. While his brief argues 
much other matter, his jurisdictional statement concedes that the appeal 
is taken from “denial of a preliminary injunction." (Appellant's Brief, 1). 


Accordingly, this Court has a very limited scope of review. This 
Court is not concerned with the denial of the motion for a receiver or to 
advance. The sole issue before this Court is whether the Trial Court 
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abused its discretion in denying the motion of the appellant which prayed 
for a preliminary injunction enjoining the defendant from transferring said 
premises and business pendente lite and from preventing or transferring 
with plaintiff's alleged joint control. See Minnesota Mining & Mfg. Co. v. 
Polychrome Corp., 267 F.2d 772 (7th Cir. 1959); W. A. Macke, Inc. v. 
General Motors Corp., 260 F.2d 886 (7th Cir. 1958). 


I 


THE COURT BELOW DID NOT ABUSE ITS DISCRETION 
IN DENYING INJUNCTIVE RELIEF PENDENTE LITE 
The injunctive relief which the plaintiff sought is stated in number 
2 of his prayers; namely, that defendant Susser be enjoined from transfer- 
ring said premises and business, pendente lite, and from preventing or 


interfering with plaintiff's joint control and possession of said premises, 


pending consummation of said agreement. 


As stated above, the refusal of the Court to issue such injunction 
pendente lite is the only matter properly before this Court. 


While the plaintiff requested this injunctive relief, he did not support 
it by affidavit or claim in any way. Nowhere in this record is there any 
contention made that Susser was about to make such transfer or even that 
she contemplated such transfer. The complaint itself is silent with respect 
to any such claim. The only reference to this item is found in paragraph 3 
of Count II of the Complaint which alleged that unless such defendant were 
enjoined from so doing, she "may attempt to convey the same to a pur- 
chaser." The appellant is obviously dealing in naked possibility, and not 
even in reasonable probability. 


Moreover, this feature of the case was relatively unimportant. 
The main relief sought by the appellant was specific performance of the 
contract and money damages. In the posture of the case before the trial 
Judge, he was entirely within his discretion in denying the motion for 
temporary injunction. 
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For it does not even seem reasonably probable that the plaintiff 
will ultimately prevail in this case. 


First, the appellant has never complied with the contract. He had an 
obligation under such contract to obtain all of the licenses necessary to con- 
duct this business. Yet, as late as November 13, 1960, almost two months 
to the day after the execution of the contract, such purchaser had failed to 
apply for any of such licenses. The record shows that as of November 13, 
1960, he had not applied for an occupancy permit, a restaurant license, or 
a transfer of the alcoholic beverage license. It was essential that purchaser 
apply for these licenses as quickly as possible since settlement could not 
be made until they had been obtained (JA 9). And during the period prior 
to settlement the seller had to operate the business for the benefit of the 
purchaser. A long delay in obtaining the necessary licenses would quite 
clearly operate to the distinct disadvantage of the seller. It is therefore 
clear that time was of the essence of the contract, and that purchaser had 
an obligation to proceed as quickly as possible with his obligations under 
the contract. Yet, purchaser's failure even to apply for said licenses two 
months after the date of the agreement remains totally unexplained by him. 


Secondly, the appellant had agreed to cancel and rescind the contract. 
Appellee’s sworn and uncontradicted statement was that on October 25, 
1960, and on prior occasions thereto, appellant had referred to the fail- 
ure of the landlord to agree to an assignment of the lease at the then 
existing rent; that he stated that he would not pay more than the $500 
required; and that as far as he was concerned, the deal was therefore 
"off." Appellee filed a sworn answer that the purchaser voluntarily sur- 
rendered a key to the premises, which he had prior been given; voluntarily 
left the premises; and that al! parties understood that by their own agree- 
ment, the contract was being finally terminated. This statement is sup- 
ported by a witness to the conversation and is undenied in the record. 


Thirdly, the contract placed the burden of obtaining the consent of 
the landlord to the’ assignment of the lease upon the purchaser. Clearly, 
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he had failed to obtain such consent. Nor did he waive same. His 
attorney advised the Court that his client was not willing to proceed 
without a new lease (JA 40). 

"THE COURT: Would you be willing to pay $55,000 to this 


defendant without any lease whatever from the land- 
lord? 


"MR. SUSSHOLZ: No, Your Honor." 
And it is clear that appellant did not have such consent. (See below). 


Fourthly, the preliminary injunction was unnecessary. Appellant 
had an adequate remedy at law. There was no contention made that should 
appellant prevail, Susser would not be able to respond in money damages 
as well as specifically perform the sales contract. Nor did the appellant 
produce evidence of irreparable injury. 


The Court was perfectly justified in denying preliminary relief 
which would place the appellant back in the premises pursuant to a con- 
tract which had been revoked by mutual consent. In view of the weakness 
of the appellant's case and the relative unimportance of the right which 
he asserted, it is submitted that the Court was well within its discretion 
in denying the request for preliminary relief and letting the matter wait 
disposition on the merits. 


See Embas v. Camalier, 93 U.S. App. D.C. 364, 367, 
wherein this Court stated: 


‘Whether or not a preliminary injunction should issue is 
ordinarily a matter for the discretion of the District Court 
to be exercised upon this series of estimates: ‘the rela- 
tive importance of the rights asserted and the acts sought 
to be enjoined, the irreparable nature of the injury allegedly 
flowing from denial of preliminary relief, the probability of 
the ultimate success or failure of the suit, the balancing of 
damage and convenience generally.'” 
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0 


CONSENT TO THE LEASE ASSIGNMENT WAS NEVER 
LEGALLY WAIVED OR GIVEN 
The appeliant-purchaser has pitched his case upon the sole claim 
that he has in fact met a condition stated in the contract; namely, that he 
obtain the landlord's consent to the assignment of the lease. 


Appellee’s position is that even if such were true, the Court was 
still entirely justified in denying the motion for preliminary relief. But 
appellee further contends that even this basic position of appellant is 
without merit. 


In his Brief (Appellant's Brief, 7), the appellant makes the flat 
statement that "it is undeniable from the proofs and admissions that the 
landlord did approve purchaser as an acceptable tenant on October 28." 
His basis for such statement is evidently the letter of October 28, 1960 


(JA 11). Defendant's attorney has made the flat allegation that he is rely- 
ing upon such letter to show the landlord's consent to the assignment. 


Yet, an examination of the letter shows quite clearly that acceptance 
as a tenant was not equivalent to an agreement to consent to the assign- 
ment of the lease. For the letter clearly states as follows: 

"Mr. Toregas is acceptable to my client as a tenant. This 

is to advise you that in the event the present lessees of 

the said premises surrender their lease, my client is will- 

ing to negotiate a new lease with Mr. Toregas." (JA 11). 

Under the language of such letter, it is obvious that the landlord 
was merely stating that he would be willing to negotiate the terms of the 
lease with the purchaser. He was not saying that he would agree to the 
transfer of the lease in the present form. 


Actually, the landlord confirmed the above when he testified in open 
Court. 
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For in answer to a question by appellant's counsel, such landlord 
said the following: (JA 36). 


(BY MR. SUSSHOLZ) 


"Q. Is Mr. Toregas acceptable to you now as a new 
lessee of the premises? 


(BY MR. SCHWARTZ) 
"A. I guess he would. 


"Q. Is he acceptable to you under the terms of this 
particular lease? 


"A. No, sir. 
"Q. What change in this particular lease are you requiring? 
"A. The rent." 


Pursuant to the pleadings, the evidence and the total record, the 
Lower Court made the following findings of fact: 
"That said lessor refused and still refuses to consent to the 


assignment of said present lease or to give plaintiff a new 
lease at and for a rent not to exceed $500 per month. 


"That plaintiff has not obtained an assignment of said present 
lease or a new lease at and for a rent not to exceed $500 per 
month." (JA 46). 


The Court's findings are amply supported by the record, and must - 
therefore be sustained. Fed. R. Civ. P. 52(a). 


"A factual finding by a trial Court will not be disturbed on 
appeal unless it appears to be clearly erroneous." 


Smith v. Wilson, 84 U.S. App. D.C. 125, 126. 
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mm 
APPELLANT WAS NOT DEPRIVED OF A FULL AND FAIR HEARING 


Appellant's contention that he was summarily "deprived. . . of the 
right to a full and fair hearing" has no basis whatsoever in the record. 
A reading of the transcript discloses that the appellant was given great 
latitude. At no time during the hearing did appellant object to any alleged 
action of the Court in concluding the hearing, and at no time was he fore- 
closed from presenting his relevant testimony fully and fairly. A reading 
of the record makes it incredible to believe that appellant could seriously 
contend that he was denied a full and fair hearing. 


In fact, the Court below was not even required to take any testimony. 
It is well established in this jurisdiction that evidence is usually not taken 
in interlocutory matters. Yet, the Court permitted appellant to offer evi- 
dence. 


Appellant cites at length from French v. National Laundry Co., 31 
App. D.C. 195, and presumably draws from the language of that case the 
conclusion that the circumstances therein were similar to the circum- 
stances herein. It is respectfully submitted that the circumstances herein 
were not the same as in French. Such case dealt with a Court summarily 
directing a verdict during a trial without allowing plaintiff to complete 
his case. However, no such circumstances exist here. 


Appellant complains that a line of questioning was impr operly ex- 
cluded. At the hearing, the attorney for appellant asked the lessor Schwartz 
whether he had any conversation with Susser to the effect that Susser "would 
keep the rent from the upstairs whereas [ Schwartz] would continue to get 
the rent for the downstairs from [ Toregas]." The Court sustained objec- 
tion to such question holding that such testimony was immaterial to the 
item which plaintiff sought to prove; namely, that the landlord wanted to 
agree to an assignment of the present lease. The transcript (JA 35) does 


13 


not indicate any proffer of what appellant intended to show by such line 

of questioning, but, in his brief, appellant states: "In the light of the 
proffers by appellant, the excluded line of questioning was designed to 
elicit proof that seller by grasping for the upstairs rent — though under 

a duty to assign the entire lease — had actually made no bona fide attempt 
to get the landlord's consent to the assignment, but, on the contrary, had 
muddied the waters." . 


As set forth above, it was not Susser's duty to obtain the landlord's 
consent, but rather Toregas' duty. Appellee further submits that the ex- 
clusionary ruling was within the discretion of the Trial Court. 


Appellant also objects to what he calls the unduly broad and un- 
qualified language of the findings of fact and conclusions of law which 
he claims tends to foreclose appellant upon the merits. The Court was 
required to make findings of fact and conclusions of law pursuant to Fed. 
R. Civ. P. 52(a). Such findings and conclusions are amply supported by 


the pleadings, affidavits and testimony which were before the Court at 


the hearing on appellant's several motions. Appellee is unable to com- 
prehend what "practical prejudice" appellant has sustained for the inter- 
locutory ruling could not have any prejudicial effect upon the ultimate 
disposition of the case. In any event, if we were to assume, arguendo, 

that appellant has, in fact, sustained any "practical prejudice,” appellant 
has, in effect, chosen to risk the consequences of the possibility of such 
“practical prejudice" by filing such motions and subjecting himself to the 
possibility of an adverse finding at this stage of the proceeding. He cannot 
now be heard to complain. 


Although appellant has claimed that the findings of the Court below 
were clearly erroneous and contained unqualified language, he fails to 
specify wherein such findings of fact are erroneous. In any event, appellee 
respectfully urges that such findings are not clearly erroneous and, ac- 
cordingly, are binding on this Court. Smith v. Wilson, supra. Fed. R. 

Civ. P. 52(a). 
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CONCLUSION 


This Court in Standard Oil Co. v. Oeser, 11 App. D.C. 80, 86, 


reaffirmed a rule stated in The Electric Lighting Company v. The 
Metropolitan Club, 6 App. D.C. 536: 


"We should not lightly disregard the action of the court below, 
or reverse that action, unless it is made very plain to us 
either that such action was erroneous, or that it is in the 
interest of justice that it should be vacated. One who ap- 
peais from a merely interlocutory order should therefore 
show a very strong case to overthrow action intended in 
its very nature to give the court reasonable opportunity 
to determine the question of right in the controversy be- 
tween the parties." 
Appellee respectfully submits that in this appeal from "a merely 


interlocutory order" the appellant has failed by far to make out "a very 
strong case.” 
Respectfully submitted, 


J. E. BINDEMAN 
DEXTER M. KOHN © 
LEONARD W. BURKA 


436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellee 


